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In Church of the New Faith v The Commissiorer for Payroll Tax (1963) 154 CLR 120 (High
Cour: of Australia). that Court concluded that, according to a centemporary definition,
Scientology is & religion. Three Judgments were given by the Court: a joint judgmenr of
Mason ACJ and Brennan J, g Judgment by Mucphy J, and @ joint judgment by Wilson and
Deanz 7). The essential parts of these judgments were as follows:

i The quest:on before the High Court as stated in the Joint opinion of Mason ACJ and
Breaman | was whether it shou.d give special leave for the following issue to be argued:

“whether the beljefs, practices and observances which wece established by
the affidavits and oral evidence as the set of beliefs, practices and
observances accepted by Scientologists are propecly to be described as 3
religion?™ (Page 130).

Il Mason ACJ and Brennan J (at page 130) stated that leave should be given lor this issue to be

considered because of the legal importance of the coteept of refigion and the paucity of
Ausualian legal authority on the subject. As Mason ACJ and Brennan J explained:

“... Freedom of religion, the paradigm freedom of conszience, is the
essence of a free society. The chief Fanction in ihe Jaw of a definition of
religion is to mark out aq area within which a person subject to the law is
free o believe apd to act in accordance with his belief without legal
restraint. Such a definition affects the scope and operation 0f 5.116 of the
Constitution and identifles the subject metters which other laws are
presumed not to affect.  Religion is thus a concept of fundamental
hmportance to the Juw. Moreover, although this case does pot arise uncler
§.116 of the Constitution or nnder any part ol the fourfold guarantee of
religious freedom, it is inevitable *hat the judgtments i the Supreme Court,
$0 loog as they stand without considerarion by this Court, will influence
the consuuction placed upont 5.11% of the Constiwtion by other Austzalian
Courts. "

i At pages 131-132, Mason ACJ and Brennan J observed that the goarantee of freedom of
rehgion would be subverted if religion wete defined so as to exc'ude from its ambit minority
religions out of the main streams of religious thought: “._. minority religions - not well
established and accepted - stand in need of especial protection,”

¥ Atpages 132-133. consideration is given to literature in the feld of comparative religion
and the difficulties of identifying the common (ndicia of a1] religions. Mason ACJ and Brennan
J, however, concluded that this was ot necessary since the “... relevant enquiry is to ascertain
what is meant by religion as au sres of legal freedom or imununity, and thar enquury looks to
tiose essential indicia of religion which attract that freedom or imumwnity. It is in truth an
¢aquiry into legal policy.” (Page 133).

v Atpage 140, Mason ACJ and Breanan J rejected the theistic test suggested in England in
Segerdel and Scuth Place Ethical Society (1980) 1 WLR 1565 (ChD), noting that the 1855 Act
0 issue in Segerdal, by re fetving 1o “worship™, probably intended to refer to theistic religions.
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vi Atpage 143 it was found that Scientology involved belief in supernatural principles, if not
a Supreme Being. Mason AC) and Brennan J therefore concluded (at page 148) that
Scientology was 2 religion as that term was propetly defined:

«  there is no doubt that a belief in the rransmigratiou of or infinite
reincarnation of thetans is & belief in a supernatural principle. That belief
does not require a concomitant belief in a Supreme Being before it
qualifies 25 a religious belief. 1t is akm to the beliefs of Buddhism froro
which a large pact of Mir Hubbard's ideas ace said to be derived ..." (Page
143).

wii  in aseparate judgment Murphy ] concluded that Scientology had “easily discharged (he
onus of showing that it is religious™ (page 162). Al page 134 he observed that:

“Most religions have a god or gods as the cbject of worship or reverence.

However, many of the great religions bave no belief in God or a Supreme
Peing jn the sense of & perscnal deity rather than an ahstract principle.
Thesavadan Buddhisim, the Samkhya school of Hinduistn ard Taoisra are
notable exaraples ..."

viii Murphy J explained at page 156 that Courts do not assess the legitimacy or value of
hehals because: :

“ the scriptures or writngs of tost religions are aboul e supernaniral,
mysteries and psychic events, as well as of ofien obgolescent theories
about nare, they are frequently contradictory . - bmbiguities, obscurities
and contradictions are found in holy bocks of many other religions.
Religious langaage is frequently deliberately obscure and symbolic 50 a5 0
hide mysteries from the uniajtiated and communicate effectively with the
unconscious mind ..."

ix In a separare joint judgment, Wilsou and Deane 1J stated that the word “religion”™ was uot
suszepdble to the type of definiion whith would epable the guestion whether a particular
system of beliefs and practices is a religion to be determined by the use of syllogism or [ormal
togic (page 171) They observed, however, of the requirements of veliel in a Supreme Belng
which had been idemtified by the Court below and which were not shared by Buddhists and

Jains:

“ ... For te purpeses of ordinary statutory construction in present day
Australia however, we are unable 1o accept, as an essential element of “a
religion”, a characteristic which is, even arguably. not possessed by on?
or more of what are generally accepted as leading religions” (page 173).

% Wilson and Deane JJ set out at page 174 3 non-comprehensive list of indicia of religion
which they held, at pages 176-177, to be satisfied by Scientolegy:

“One of the more important indicia of a “religion” is that the particular
col:ection of ideas and/or practices itvolves a belief in the supernatural,
that is 10 say, belief thas realiry extends beyond that which is capable cf
petzeption by (he senses. 1f that be absent. iz is uplikely that one bes 2
“religicn”. Another is tiat the ideas relae to man’s natuce and place in
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e universe and his relation to things supernatuzal. A third is thar the
ideas ars accepted by adherents as requiring or encouraging them 1o
Observe particular standards or codes of conduct or 0 participaze ir
specific practices having supernatural significance., A fourth is that,
however Jooselv knir and varying ic beliefs and practices adherents may
be. they constitute an identifiable Eroup or identifiable groups. A fifth and
perhaps more controvecsial, indicium ... is thar the adherents themselves
see the coliezion of ideas and/or practices as copstituting a religion.

37. The approach adopted by the High Cou:t o Australia has been exdorsed and applied without
qualificatior. i the Migh Court of New Zealand: Centrepoint Growth Trust v CiR [1985] 1
NZLR 678 (Tomplins 1). If permission 0 apply for judicial review is pranted the Clairrants
wil. invite the Court 1o adopt the reasoning of the Ausiralian High Count in preference to the
comments of the Court of Appeal in Segerdal. 1t should be noted that Seie nwology does in fac:
involve belief in a Supreme Being as described by Dr Wilson,

35 The Claimants seek permission to apply for judicial review to challenge the Policy, If
peraussion is granted, the Court will be invited to hold thar:

38.1 Sciemology is a religion.

38.2 The Pohcy violated Mr Heaton's essential rights to manifest, worship, praciise and
observe Scientology as a religion under Article 9(1) of the Convention.

38.3 There was discrimipation contrary to Article 14 on grounds of religion against My
Heaton and Reverend Pady and the Chy rch of Scientology.

8.4 The Policy is ultra vires,
33.5 The Policy should be quashed.
DAVID PANNICK QC

PUSHPINDER SAINI

k'R



