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THIS CONTRACT is made on 2008

BETWEEN

{N DONARBON WASTE MANAGEMENT LIMITED (Company Mumber 6054499) whose
registered office iz at Ely Road, Waterbeach, Cambridge, CB25 8PG (the
"Contractor"}; and

(2) EDMUND NUTTALL LIMITED (Company Number 00305189) whose registerad office
is at St James House, Knoll Road, Camberley, Surrey GU15 3XW (the "Censtruction
Contractor”).

WHEREAS

(A} The Contractor has entered into an agreement on even date herewith (the "Project
Agreement") with Cambridgeshire County Council {the "Authority”) pursuant to which
the Contractor will undertake the design, construction and equipping of waste
management facilities and the provision of waste management services under the
Government's Private Finance Initiative (the "Project”).

(B) The Contractor wishes to appoint the Construction Contractor to design and construct
the Works on and subject to the terms of this Contract. _

IT IS AGREED AS FOLLOWS:-

CONDITIONS OF CONTRACT

1. CONTRACT DOCUMENTS, DEFINITIONS AND INTERPRETATION

1.1 This Contract comprises:-

1.11 These Conditions of Cantract; and

1.1.2 the Schedules.

1.2 In this Contract unless the context otherwise requires:

1.21 Expressions which are defined in the Project Agreement (including
definitions in the Schedules to the Project Agreement) shall have the same
meanings where used in this Contract, unless differently defined below for
the purposes of this Contract.,

1.2.2 Where used in this Contract, the expression "Project Agreement” shall
include the Schedules to that agreemeni, unless otherwise stated.

123 The following expressions shall, where used In this Contract, have the
following meanings:-

"Acceptable Waste" means:

20\EDTTISNE IBECDY
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"Authority Derived Benefit"
"Cash Flow Forecast”

"CDM Co-ordinator”

"Compensation Event”

"Completion”

"Conditions"

"Construction Contractor
Event of Default"
"Construction Contractor
Party"

"Construction Contractor's
Collateral Warranty™

"Construction Contractor's
Proposals”

"Construction Contractor's
Representative”

"Construction Industry

20120773696.36\SC01

Part 1 of Schedule 25 of the Project
Agreement;
(b) after RT Completion:

MBT Acceptable Waste as defined under
Schedule 22 of the Project Agreement that
over a period of 12 months achieves on
average a minimum MBT Organic Fraction
percentage (by weight) of 59% or above as
indicated in Table 1 within paragraph 1.1.5(b)
of Schedule 10 and as measured in
accordance with Part 1 of Schedule 25 of the
Project Agreement;

as defined in Clause 6.1
means the Cash Flow Forecast set out in Schedule 15

means RPS Planning & Development Limited or such
other person as shall be appointed as CDM co-
ordinator by the Contractor from time to time pursuant
to the CDM Regulations

means
(@) a breach by the Authority of any of its
obligations under the Project Agreement; or

(b) subject to Clause 8.3, a breach by the
Contractor of any of its obligations under this
Contract except those caused and/or
contributed by a breach by the Authority of any
of its obligations under the Project Agreement

means the issue of the Take-Over Certificate pursuant
to Clause 22.10

means Clauses 1-72 of this Contract

has the meaning given to it in Clause 40.1

means any employee, consultant, agent, invitee (being
a person expressly invited on the Site by the
Construction Contractor), licensee or sub-contractor
(of any tier) of the Construction Contractor

means the collateral warranty to be provided by the
Construction Contractor to the Authority pursuant fo

Clause 2.2

means the proposals for the provision of the Works
annexed at Schedule 11

means Giles Brooks or such other replacement person
appointed pursuant to Clause 69.1

means the current scheme under the Income and



Scheme" or "CIS"

Contamination”

"Construction Contractor's

Lender Warranty"

"Contract Sum"

"Contract Sum Analysis"

"Contractor Event
Default”

"Contractor Party™

"Contractor Varjation"

"Contractor's
Representative"

"Dangerous Substance"

"Defect"™

of

Corporation Taxes Act 1988

has the meaning given to it in Schedule 48 of the
Project Agreement

means the collateral warranty to be provided by the
Construction Contractor to the Lender pursuant to
Clause 2.2

means the analysis of the Contract Sum set out in
Schedule 2

has the meaning given to it in Clause 41.1

means any empioyee, consultant, agent, invitee,
licensee or sub-contractor (of any tier] of the
Contractor (except the Construction Contracter or a
Construction Contractor Party)

as defined in Clause 331

means Waterman Sustainable Energy Limited or such
other replacement person as may be notified to the
Construction Contractor in writing, who may, for the
avoidance of doubt, be an employee of the Contractor

means any radicactive emissions and any natural or
artificial substance (whether In solid or liquid form or in
the form of gas or vapour and whether alone or in
combination with any other substance) capable of
causing significant harm to man or any other living
organism or significantly damaging the environment or
public health or welfare including but not limited to any
controlled, special, hazardous, toxic radicactive or
dangerous substance or waste

means any defect or fault in the Works or Materials
supplied (not being a default or fault identified on the
Snagging List) which occurs due to a failure by the
Construction Contractor to meet the Specification
andior the Construction Contractor's Proposals and/or
otherwise to comply with its obligations under this
Contract

"Defects Liability Period" means the perj letion to the date being
Dayz after the RT
] n

“Dispute”

"Excepted Riskg"

0GTTIEEE, IBEC0T

means any dispute, claim or difference arising out of or
relating to this Contract

means jonising radiations or contamination by
radicactivity from any nuclear fuel or from and any
nuclear waste from the combustion of nuclear fuel,
radioactive toxic explosive or other hazardous
properties of any explosive nuclear assembly or
nuclear component thereof, pressure waves caused by



"Flnal Account”
"Final Statement"

"Force Majeure Event"

"Funder"

"Guarantee"

"Guarantor”

“Interface Agreement"

"Interim Payments"

“Lender"

“Lender's
Adviser"

Technical

"Longstop Date”

"Materials"

2020TTIEIEIBISCOT

aireraft or other aerial devices travelling at sonic or
supersonic speeds

means the final account referred io in Clause 36
means the final statement referred to in Clause 36

means the occurrence  after the  Works

Commencement Date of:
(@) war, civil war, armed conflict or terrorism: or

(b} nuclear, chemical or biological contamination
unless the source or cause of the contamination
is as a result of the actions or breach of the
Caonstruction Contractor aor its sub-coniractars
gxcept where such actions of the Construction
Contractor constitute solely the receipt or
treatment by the Construction Contractor of
Contract Waste (containing nuclear, chemical ar
biological contamination) in accardance with this
Conlract; or

fc) pressure waves caused by devices travelling af
sUpErsonic speeds,

which directly causes either Parly (the "Affected
Party") to be unable to comply with all or a material
part of its abligations under this Contract;

means any person that provides finance for any part of
the Works or the Site or any person having or
acquiring & mortgage or charge over the Works or the
Site or any part thereof

means the guarantee to be executed and delivered
pursuant to Clause 2 and Schedule 1 of this Contract

means Koninklike Bam Groep NV (Trade Register No,
30058019)

means the interface agreement between the
Confractor, the Construction Contractor and the
Operaling Contractor in relation to the Froject

means one of the payments to which Clause 35 refers

means The Governor and the Company of the Bank of
Ireland including its successors in title and assigns

means Fichiner Consulting Engineers Limited or any
replacement consultant appointed by the Lender

means mr such laler
dale as may be provi or by this Contract

means machinery, plant and other items of equipment
intended to form part of the complated Works under
and in accordance with this Contract



"MBT Plant”

"Operating Contractor”

"Qutstanding Work™"

"Pal'ty"

"Planned Works
Commencement Date”

"Practical Completion”

"Principal Contractor”

"Professional Team”

"Project Documents™

"Project Relevant Event”

"Provisional Sum"

"Related Dispute”
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means the waste processing machinery and plant for
the mechanical biological treatment facility, including
the sorting system and associated mechanical and
electrical works forming part of the Works

means Donarbon Limited (No. 958007) including its
successors in title and assigns

means any work or item or any part of the Works not in
accordance with this Contract (including, without
limitation, a failure to complete minor snagging items)

means a party to this Confract (including any permitted
successors or assigns of the original parties) and
"Parties” shall be construed accordingly

means 13 May 2008

means a state in which the Works are complete in all
respects and free of apparent defects save for:

e completion of the Reliability Testing; and

« minor items of incomplete work or minor
defects the existence, completion or
rectification of which in the opinion of the
Contractor's Representative would not prevent
or interfere with the use or performance of the
Works

means the Construction Contractor or, in the event of
his ceasing o be the Principal Contractor, such other
contractor as the Contractor shall appoint as the
Principal Contractor pursuant to the CDM Regulations

means RPS Planning and Development Limited and
such other consultants that may be employed by the
Construction Contractor in connection with the Project.

means this Coniract, the Project Agreement, the
Operating Contract, the Interface Agreement, the
Construction Contractor's Lender Warranty and the
Construction Contractor's Collateral Warranty

means any of the following:

(a) an Authority variation pursuant to Clause 107 of
the Project Agreement; and

(b) any Compensation Event or other relief or event
pursuant to which the Contractor is or becomes
entitted to relief or compensation under the
Project Agreement

a sum provided for work included in the Contract Sum
Analysis and described in that document as a
"Provisional Sum"

means a dispute or difference arising at any time



"Reliability Liquidated
Damages”
"Reliability Testing"

"Reliability Tests™

"Relief Event"
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between the Coniractor and the Authority and/or the
Operating Contractor (or either of them) which arises
out of or in connection with the Project Agreement
and/or the Operating Contract (as appropriate) which
raises issues of fact or law which are substantially the
same as or relate to or are connected with issues of
fact or law raised in a dispute or difference between
the Parties under this Contract

means the liquidated damages set out in Schedule 12
means the testing so described in Schedule 13

means one or more of the tests (as appropriate)
forming part of the Reliability Testing

means:

(a) fire, explosion, lightning, storm, tempest, flood,
bursting or overflowing of water tanks apparatus
or pipes, ionising radiation (to the extent it does
not constitute a Force Majeure Event),
earthquakes, riot and civil commaotion;

(b) failure by any statutory undertaker, utility
company, local authority or other like body (other
than the Authority acting in its capacity as WDA)
or other like body to carry out works or provide
services;

(c) any accidental loss or damage to the Site or the
MBT Facility or any roads servicing them;

(d) any failure or shortage of power, fuel or transport
(other than an interruption under and in
accordance with an interruptible  supply
arrangement to which the Contractor, the
Construction Contractor and/or its sub-contractors
is a party);

(e) any blockade or embargo which does not
constitute a Force Majeure Event;

(f) any official or unofficial strike, lock out, go slow or
other dispute (“indusirial action") generally
affecting the construction, steel manufacture or
the road haulage or the facilities management or
waste management industries in England or a
significant sector of any of them, but not including
industrial action specific to the Site or industrial
action which affects only the employees of the
Contractor, the Construction Contractor or its
sub-contractors; and

(g) the occurrence of Protestor Action provided the
Construction Contractor has complied with its
obligations under Clauses 15.7 and 15.8;

(h) the discovery of any human remains and/or

10



"Retention Bond™

"RT Completion”

"RT Completion
Certificate”

"RT Completion Date"

"RT Completion Longstop
Date"

"Site"

"Site Conditions"

"Site Materials"

"Specification”

"Specified Perils"

"Specified Sub-Contractor”

A20TTIEEE.3MSCO1

unexploded ordnance at the Site provided always
that the Construction Contractor deals with any
discovery in accordance with Good Industry
Practice;

unless any of the evenls listed in paragraphs {a) to (h)
inclusive {directly or indirectly) are a result of any wilful
act or wilful default of the Construction Caontractor
andfor any Construction Contractor Party;

means the retention bond provided in accordance with
Clause 35.1A and attached in Schedule 9.

means the issue of the RT Completion Cerificata
pursuant to Clause 22.22

has the meaning given to it in Clause 22.22

means Mr such later date as may be
provided 1or by this Contract

meers (Y . =
date as may be provided for by this Contract

means the MBT Site

means the conditions of the Site including (but not
limited . to) climatic, hydrological, hydrogealogical,
geclechnical, environmental and coentamination

means all unfixed materials and goods deliverad to,
placed on or adjacent to the Works and intended for
incorporation therein

means the specification set out in Schedule 10 of this
Contract and Schedules 2 (Specification), 12 (Final
Design Proposals - Part 3 only) and 13 {Warks
Programme) (together comprising the Contractor's
Works Proposals), 22 (Facility Input Specification). 23
{(WCA Retained Waste and Baseline), 22 (MBT Input
Composition) and 25 {Organic Fraction Measurement
Protocol) of the Project Agreement

means fire, lightening, explosion, storm, flood, escape
of water form any water tank, apparatus or pipes,
earthquake, aircraft and other aerial devices or articles

dropped therefrom, riot and civil commotion, but
excluding Excepted Risks

means Kelag Umwelttechnik GMBH & Co KG and any
sub-contractor for the following elements of the YWorks;

Piling;
Steelwork: and

Cladding



as well as any replacement of such sub-contractors

"Take-Over Certificate” means the certificate issued under Clause 22 10

"Works"

"Works
Date"

means the carrying out and completion of the design,
construction and  successful  installation  and
performance testing of the MBT Faciity and all
associated works including, but net limited to the
treatment centre, the visitors' centre, the receptian
building, the preparation building and the car park (in
each case in accordance with and as more particularly
set out in the Specification and the Construction
Contractor's Proposals)

Commencement means the date on which the Works are commenced

"Works Completion Date" maanmas the same may be
adjusted In accordance w is Contract

"Works Programme" means the Warks Prcgfarﬂme far the Works set out in

1.3

1.4.2

1.4.3

1.4.4
145

1.4.6

2020773656, 1015C01

Schedule 16 as updated by the Construction
Contractor from time to time pursuant to Clause 20.2

If there is an inconsistency between d'rffereﬁl provisions of this Contract, the
following order of precedence shall apply:-

legislation shall take priority over this Contract; then

the Conditions of Contract shall {unless expressly stated to the contrary)
take priority over the provisions of any Schedule to this Contract;

the Specification;

the Schedules to this Contract {excluding Schedule 11);
Schedule 11 (the Construction Contractor's Proposal).
In interpreting this Contract:-

if any Party to this Contract is a parinership then the provisions of this
Contract will bind each and every such pariner jointly and severally;

references fo the singular shall be deemed to include the plural {and vice
versa) and reference to a "persen” shall be deemed to include any individual
firm, unincorporated associetion, partnership or body corporate and their
successors in title and permitted assigns;

any reference o any enactment, code of practice, order, regulation or other
similar Instrument (including any EU instrument) includes and shall be
construed as a reference lo any consclidation, re-enactment, amendment or
replacement of it and any subordinate legisiation under it:

headings to Clauses shall be disregarded;
the masculine Includes the feminine and the neuter and vice versa;
a reference in this Contract to any Clause, Sub-Clause, Paragraph or

Schedule except where expressly stated to the contrary Is a reference to a
Clause, Sub-Clause, Paragraph or Schedule of this Contract;




147

148

1.5

1.6

1.7

1.8

save where stated to the contrary, any reference to this Contract or to any
other document shall include any permitted variation amendment or
supplement to such document; and

words preceding “include", "includes”, "included" and "including" shall be
construed without limitation by the words which follow those words unless
inconsistent with the context and the rule of interpretation known as ejusdem
generis shall not apply.

The Parties hereby agree that no terms in this Contract shall be construed
"contra proferentem”.

Where the operation of this Contract is dependent on the operation of
(rather than the requirements contained in) the Project Agreement then in
the event of termination of the Project Agreement and step-in by or novation
to the Authority or the Lender or their nominee, of this Contract, pursuant to
the Construction Contractor's Collateral Warranty or the Construction
Contractor's Lender Warranty (as relevant) the Parties acting reasonably
shall seek to agree a mechanism to determine the Parties' rights and
obligations under this Contract in the absence of the operation of the Project
Agreement. In the event that they fail to so agree an appointee on the
application of either Party to the Chairman of the Society of Construction
Law shall determine an appropriate mechanism which shall be binding on all
Parties.

Subject to Clause 1.6, if the Project Agreement is terminated, any reference
in this Contract to its terms being incorporated or to an obligation, provision,
liability, process or requirement of the Project Agreement, shall refer to the
Project Agreement as it existed immediately prior to the termination.

All of the Construction Contractor's obligations, duties and responsibilities
under this Contract shall be construed as separate obligations, duties and
responsibilities owed to the Contractor and (save as provided hereunder) to
be performed at the Construction Contractor's own cost and expense.

2. PRELIMINARIES

2.1

2.2

2.21

222

This Contract and the rights and obligations of the Parties to this Contract
shall take effect on the date of this Contract.

The Construction Contractor shall, on or prior to the date of this Contract:-
execute and deliver to the Contractor the documents listed in Schedule 1
(save where the Construction Contractor is not a party to one of those

documents); and

procure the execution and delivery to the Contractor by third parties of the
documents listed in Schedule 1.

3. PROJECT DOCUMENTS

3.1

3.2

20\20773696.36\SCO1

The Construction Contractor acknowledges that it has received and
familiarised itself with copies of the Project Documents and that it is aware
of the basis upon which funding is being provided to the Contractor by the
Lender to enable the Contractor to finance the works and the Project.

The Construction Contractor acknowledges further that it is (and the
Construction Contractor shall be deemed to be) on notice as to the terms of
the Project Documents including the obligations and potential liabilities of
the Contractor arising under them. The Construction Contractor



acknowledges that such liabilities are (and such liabilities shall be deemed
to be) within the contemplation of the Construction Contractor (including any
deductions from the Annual Unitary Charge under the Project Agreement as
a result of the negligent acts, omissions, contract breaches or defaults of the
Construction Contractor and/or a Construction Contractor Party). The
Construction Contractor shall not act or omit to act in any manner which
would place the Contractor in breach of any of the Contractor's obligations
under the Project Documents. Without prejudice to the generality of this
Clause 3.2, the Construction Contractor shall, subject to the terms of the
Interface Agreement and save and except where the Construction
Contractor is already obliged to pay Reliability Liquidated Damages and/or
other liquidated damages under this Contract, be liable to the Contractor for
Deductions incurred under the Project Agreement caused by the breach of
Contract and/or negligence of the Construction Contractor.

4. NOT USED
5. DOCUMENTS REQUIRED BY LAW OR UNDER PROJECT DOCUMENTS
51 Where pursuant to the Project Documents and/or any Legislation and/or

52

5.3

54
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Consents any certificates, drawings, notices, programmes or other
documents or data in connection with the design, construction and
completion of the Works or the performance of the Construction
Contractor’s other obligations under this Contract are required to be
submitted by the Contractor to the Authority or any other person, the
Construction Contractor shall (unless otherwise provided in this Contract or
otherwise instructed by the Contractor in writing) submit the same on behalf
of the Contractor (and at the same time provide a copy to the Contractor) in
the manner and within the time (if any) prescribed by the relevant Project
Document, Legislation or Consents (as appropriate).

Where under the Project Documents the taking of any step is required first
to be notified to, or be subject to the prior consent or approval of, the
Authority or any other person, then to the extent that such step relates to the
design, construction or completion of the Works or the performance of the
Construction Contractor's other obligations under this Contract, the
Construction Contractor shall not proceed with such step until the relevant
notification has been made or consent or approval given (or has been
deemed to be made or given for the purposes of the relevant Project
Document).

To the extent that the same relate to the design, construction or completion
of the Works or the performance of the Construction Contractor's other
obligations under this Contract, the Contractor shall promptly pass to the
Construction Contractor and (where applicable) the Construction Contractor
shall promptly pass to the Contractor, all information of whatever nature
which either receives at any time from the Authority.

Where, pursuant to any Project Document, the Contractor is deemed to
have inspected, examined, approved or otherwise satisfied itself as to any
matter in connection with or affecting the design, construction or completion
of the Works or the performance of the Construction Contractor’s other
obligations under this Contract, the Construction Contractor shall to the
same extent be deemed to have inspected, examined, approved and
satisfied itself as to that matter.

14



6. PASS-DOWN OF AUTHORITY DERIVED BENEFITS UNDER THE PROJECT
AGREEMENT

6.1

6.1.1

6.2

6.2A

6.2B

6.2B.1

6.2B.2

6.3

20120773696.36\SC01

The Construction Contractor acknowledges and agrees that it is only
entitled to receive from the Contractor any sum of money, extension of time
or other relief or benefit of whatever nature which arises out of or relates to
a Project Relevant Event (an "Authority Derived Benefit") upon
satisfaction of one of the following conditions precedent:-

it is agreed between the Contractor and the Authority that the Contractor is
entitled, under the Project Agreement, to receive from the Authority a sum of
money, extension of time or other relief or benefit of which the Authority
Derived Benefit claimed by the Construction Contractor under this Contract
forms all or part (and, where the relevant Authority Derived Benefit is
payment of a sum of money, any period allowed by the Project Agreement,
or by the terms of the Contractor's and Authority's agreement, or otherwise
determined relating to that sum, for the Authority to make payment has
elapsed); or in default of such agreement;

it has been determined with binding effect pursuant to the Project Agreement
that the Contractor is entitled, under the Project Agreement, to receive from
the Authority a sum of money, extension of time or other relief or benefit
which is atiributable to the Authority Derived Benefit claimed by the
Construction Contractor under this Coniract (and, where the relevant
Authority Derived Benefit is payment of a sum of money, any period allowed
by the Project Agreement, or by the terms of the judgment, order or award
by which the Contractor's entittement was determined as aforesaid, for the
Authority to make payment has elapsed).

Not used.

For the avoidance of doubt and irrespective of the validity or enforceability of
Clause 6.1, the entitlement of the Construction Contractor to any Authority
Derived Benefit shall not exceed any sum of money or extension of time or
other benefit received by the Contractor from the Authority pursuant to the
Project Agreement in respect of the Authority Derived Benefit.

Where there has been any breach of the Project Agreement by the Authority,
or any Relief Event, Authority Change or Force Majeure Event (as each is
defined in the Project Agreement), the Construction Contractor shall only be
entitled to obtain an extension of time or relief from any other consequences
of any such event where:-

an agreement has been reached between the Authority and the Contractor,
or a determination has otherwise been made under or in connection with the
Project Agreement establishing that the Contractor is awarded such
extension of time or relief under the Project Agreement; and

the Construction Contractor is otherwise entitled to such extension of time or
other relief in this Contract.

Subject to Clause 6.6, where the Construction Contractor claims an
Authority Derived Benefit which is payment of a sum of money, and the
relevant condition precedent set out in Clause 6.1 has been satisfied in
respect of that sum, or part of it, then the sum (or that part) shall become
due from the Contractor to the Construction Contractor immediately upon
satisfaction of the conditions precedent set out in Clause 6.1 and the final
date for payment of the amount due shall be three Days after that amount
became due (or, if later, three Days after the Construction Contractor has
served upon the Contractor a valid tax invoice for the same).



6.4

6.5

6.5.1

6.5.2

6.5.3

6.5.4

6.6

6.6.1

6.6.2

Where the Construction Contractor claims an Authority Derived Benefit
which is payment of a sum of money, then unless and until one of the
conditions precedent set out in Clause 6.1 has been satisfied in respect of
that sum the Construction Contractor may not recover the same from the
Contractor by way of set-off, counterclaim or otherwise.

If any of the conditions precedent referred to in Clause 6.1 are void or
unenforceable then Clauses 6.3 and 6.4 shall not apply and:-

the Construction Contractor shall be entitled to submit a written request to
the Contractor's Representative that the Authority Derived Benefit be
assessed by the Contractor's Representative on an interim basis and such a
request shall contain reasonably detailed particulars of the entitlement
claimed by the Coniractor;

within 28 days of receipt by the Contractor's Representative of the notice
referred to in Clause 6.5.1 the Coniractor's Representative shall, subject to
Clause 6.2A, inform the Construction Contractor in writing of his interim
assessment of the sum of money, extension of time or other relief or benefit
attributable to the relevant Authority Derived Benefit ("Interim
Assessment") and where the Interim Assessment states that sum of money
is payable to the Construction Contractor that sum shall become due from
the Contractor to the Construction Contractor 7 Days after the date of such
Interim Assessment; and

the final date for payment of any sum which has become due from the
Contractor to the Construction Coniractor under this Clause 6 shall be the
earliest of.-

(a) 12 (twelve) months after the same became due pursuant to this
Clause 6.5; and

(b) 3 Days after the date on which the conditions precedent referred to
in Clause 6.1 would have been satisfied in respect of that sum;

provided in each case that the Construction Contractor has served upon the
Contractor a valid tax invoice for the same.

Any Interim Assessment made pursuant to this Clause 6.5.2 shall be subject
to a reassessment in accordance with Clause 6.7 once the Contractor's
entitiement under the Project Agreement has been established.

Where in relation to any Authority Derived Benefit claimed by the
Construction Contractor it is not explicitly stated:-

in any relevant agreement between the Authority and the Contractor (as
referred o at Clause 6.1.1); or

in any judgment, order or award by which a relevant entitltement of the
Contractor was or may have been determined (as referred to in Clause
6.1.2);

whether or to what extent the entitlement of the Contractor so agreed or determined is
attributable to the Authority Derived Benefit claimed by the Construction Contractor
then the entitiement of the Construction Contractor as against the Contractor shall be
to such proportion of the Contractor’s relevant corresponding entitlement against the
Authority as is fair and reasonable, having regard to the following factors (but not to
the exclusion of other relevant evidence):-
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6.6.3

6.6.4

6.6.5

6.6.6

whether and to what extent the relevant Authority Derived Benefit claimed by
the Construction Contractor formed part of the basis of the Contractor's
submissions to the Authority (or the decision making body making any
judgment, order or award referred to at Clause 6.1.2) from which the relevant
Contractor entitlement arose;

whether and to what extent the conditions for establishing a Contractor
entitlement under the Project Agreement, attributable to the Authority
Derived Benefit claimed by the Construction Contractor, were met;

any available evidence as to whether the Authority (or the decision making
body making any judgment, order or award referred to at Clause 6.1.2) in
fact recognised that the relevant entittement of the Contractor, or any
element of it, was attributable to the Authority Derived Benefit claimed by the
Construction Contractor; and

any other claims, in addition to the claim for a Contractor entitlement
attributable to the relevant Authority Derived Benefit sought by the
Construction Contractor, which were advanced by the Contractor, on its own
behalf or on behalf of others, in its submissions to the Authority (or the
decision making body making any judgment, order or award referred to at
Clause 6.1.2) from which the relevant Contractor entitlement arose.

For the avoidance of doubt, a fair and reasonable proportion may be none if the
relevant Contractor entittement as against the Authority is not attributable to the
Authority Derived Benefit claimed by the Construction Contractor. In default of
agreement between the Construction Contractor and the Contractor the question of

what
shall

is a fair and reasonable proportion of the Contractor’s entittement, as aforesaid,
be determined as between the Construction Contractor and the Contractor

pursuant to Clause 46.

6.6A

6.7

6.7.1

6.7.2

6.7.3
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Pending the agreement or determination of an Authority Derived Benefit under
the Project Agreement the Construction Contractor shall take no steps to enforce
any right under this Contract to the extent that such right depends on the
outcome under the Project Agreement (provided that nothing in this Clause shall
prevent either of the Parties from referring a dispute or difference to the Dispute
Resolution Procedure under Clause 46).

If, after an Interim Assessment has been made pursuant to Clause 6.5.2,
the actual entittement of the Construction Contractor, in relation to the
matters forming all or part of the Interim Assessment ("Actual
Entitiement"), is established by reference to Clauses 6.2A and/or 6.6, then:

the Actual Entitiement shall supersede the relevant part or parts of the
Interim Assessment; and

the Construction Contractor's entittements under this Contract shall be
adjusted to reflect the Actual Entitlement in place of the interim Assessment;
and

, if the Construction Contractor has been paid a sum of money pursuant to
an Interim Assessment and the Actual Entittement provides that a lesser
sum of money is payable in relation to the same matter, then the difference
between the Interim Assessment and the Actual Entitlement shall be
immediately repaid to the Contractor by the Construction Contractor at the
request of the Contractor.



PURSUIT OF CONTRACTOR ENTITLEMENTS UNDER THE PROJECT

AGREEMENT

71

7.1

7.1.3

7.1.4

In order that the Contractor may establish all entittements under the Project
Agreement which are necessary:-

for the Construction Contractor to become entitled, in turn, to any Authority
Derived Benefit under this Contract;

in order to challenge any liability of the Contractor under the Project
Agreement which is asserted by the Authority and for which the Construction
Contractor in turn is in substance liable, wholly or in part, to the Contractor
by virtue of this Contract (including deductions from the Unitary Charge
pursuant to the Project Agreement);

in order to obtain an approval from the Authority's Representative where the
Construction Contractor is, under this Contract, responsible for obtaining any
approval by the Authority's Representative of any item submitted by the
Construction Contractor on the Contractor’s behalf, and such consent has
not been forthcoming; and/or

in order to resolve any matter where the Construction Contractor is
responsible for obtaining the agreement of the Authority or the Authority's
Representative to the same and such agreement is not forthcoming;

the following provisions of this Clause 7 shall apply.

7.2

7.21

722

7.2.3
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The Construction Contractor may in cases where this Clause 7 applies (as
provided in Clause 7.1) operate the following provisions in order to seek to
establish the relevant entittement of the Contractor under the Project
Agreement:

the Contractor shall upon written request by the Construction Contractor
submit to the Authority an application (prepared by the Construction
Contractor on the Contractor's behalf with all necessary supporting
particulars) for any such entitlement, unless it would be frivolous or vexatious
to do so, and provided that such application as prepared by the Construction
Contractor complies with any requirements as to format, content and timing
stipulated by this Contract and/or relevant provisions of the Project
Agreement;

the Contractor shall not without the consent of the Construction Contractor
compromise or waive any entitlement under the Project Agreement where
either the Construction Contractor has asserted in writing to the Contractor
that such entitlement is attributable, wholly or in part, to an Authority Derived
Benefit claimed by the Construction Contractor under this Contract; or

where an application to the Authority for a Contractor entitlement of the kinds
referred to in Clause 7.1 is unsuccessful, the Construction Contractor may
require the further pursuit of that entittement in accordance with Clause 7.3
or Clause 7.4, provided that the Construction Contractor may only require
that Clause 7.4 shall apply if:

(a) the Authority objects to the Construction Contractor having conduct
of a claim in the manner provided for in Clause 7.3 (and the
Construction Contractor acknowledges the absence of provisions
in the Project Agreement affording the Construction Contractor a
right formally to participate in the Project Agreement's "Dispute
Resolution Procedure” or affording the Construction Contractor a
right to step-into the claim on behalf of the Contractor); and/or



7.3

7.3.1

7.3.2

7.3.3

7.3.4

7.35

7.4

7.41
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(b) the Contractor asserts that the Contractor entitlement to be
pursued against the Authority is attributable partly to the Authority
Derived Benefit claimed by the Construction Contractor and partly
to the Contractor itself (provided further that in such case the
Contractor shall endeavour to obtain the agreement of the
Construction Contractor, as to who should have conduct of the
relevant claim, before itself assuming conduct of the claim in
accordance with Clause 7.4, and if such agreement is reached the
agreed arrangements for pursuit of the Contractor's relevant
entitlement shall apply instead of Clauses 7.3 and 7.4).

Where pursuant to the Construction Contractor's election under Clause
7.2.3 this Clause 7.3 applies, the Construction Contractor shall (in the name
of the Contractor) pursue the relevant Contractor entitlement by invoking the
Project Agreement's "Dispute Resolution Procedure” and the following
provisions shall have effect:

the Construction Contractor shall act in good faith in the operation of this
Clause 7.3;

the Contractor shall in a timely manner afford to the Construction Contractor
such co-operation as may reasonably be requested by the Construction
Contractor to assist the Consiruction Contractor in pursuing a Contractor
entitement against the Authority under this Clause 7.3. Such co-operation
shall include the provision of documents and the making available of
witnesses;

the Construction Contractor shall bear and discharge (and shall indemnify
the Contractor against) all claims, proceedings, loss, damage, costs and
expenses (including legal costs, expert witness costs, witness expenses,
court, adjudicator's, mediator’s, expert's and arbitrators’ fees and charges
and any expenses incurred by the Contractor in affording the co-operation
requested by the Construction Contractor pursuant to Clause 7.3.2) whether
incurred by the Construction Contractor or the Contractor (and including
costs and expenses of the Authority or other persons, where the
Construction Contractor or the Contractor become liable to pay the same)
arising from the operation of this Clause 7.3 by the Construction Contractor,
save in all cases to the extent arising from any breach of this Contract by the
Contractor or the Contractor’s negligence;

the Construction Contractor shall keep the Contractor fully informed as to the
progress of the Construction Contractor’s claim and shall if requested by the
Contractor provide copies of all documentation relating to the same; and

the Construction Contractor shall not without the consent of the Contractor
(such consent not to be unreasonably withheld or delayed) waive or
compromise any claim being pursued by it against the Authority, which is
attributable to an Authority Derived Benefit claimed by the Construction
Contractor under this Contract or an application by the Construction
Contractor on the Contractor's behalf for approval by the Authority or the
Authority's Representative.

Where pursuant to Clause 7.2.3 this Clause 7.4 applies, the Contractor shall
pursue the relevant Contractor entittement by invoking the Project
Agreement’s "Dispute Resolution Procedure" and the following provisions
shall have effect:

the Construction Contractor shall act in good faith in the operation of this
Clause 7.4;



7.4.2

7.4.3

7.44

the Construction Contractor shall in a timely manner afford to the Contractor
such co-operation as may reasonably be requested by the Contractor to
assist in pursuing a Contractor entitlement against the Authority under this
Clause 7.4. Such co-operation shall include the provision of documents and
the making available of witnesses;

the Construction Contractor shall bear and discharge (and shall indemnify
the Contractor against) all claims, proceedings, loss, damage, costs and
expenses (including legal costs, expert witness costs, witness expenses and
court, adjudicator's, mediator’s, expert's and arbitrators’ fees and charges)
incurred by the Construction Contractor or the Contractor (and including
costs and expenses of the Authority or other persons, where the
Construction Contractor or the Contractor become liable to pay the same)
arising from the operation of this Clause 7.4 by the Contractor at the
Construction Contractor's request, but excluding any such costs and
expenses which arise from the Contractor’'s negligence or breach of this
Contract or which relate to the pursuit of the Contractor’s entitlements under
the Project Agreement other than those which the Construction Contractor
has requested that the Contractor pursue in accordance with this Clause 7.4;
and

the Contractor shall keep the Construction Contractor fully informed as to the
progress of the Contractor's claim and shall, if requested by the Construction
Contractor and at the Construction Contractor's expense, provide copies of
all documentation relating to the same.

8. INTERFACES WITH THE AUTHORITY AND OTHER CONTRACTORS

8.1

8.2

8.3

8.4
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The Contractor is not responsible or liable (whether in contract, tort, breach
of statutory duty or under any other legal theory), as against the
Construction Contractor, for any breach of contract, act, omission or
statement by the Authority, the Authority's Representative or any Authority
Related Party. The Construction Contractor's sole remedy under this
Contract in respect of any such breach, act, omission or statement shall be
to such Authority Derived Benefits as may expressly be provided for in this
Contract (and subject to Clause 6). This Clause 8.1 shall not prejudice any
rights or remedies which the Construction Contractor may possess directly
against the Authority.

Where, as a result of a breach by the Authority of the Project Agreement,
the Construction Contractor suffers loss or damage, then subject to Clause
6, the Construction Contractor shall be entitled to receive, as an Authority
Derived Benefit, compensation in respect of the same to the extent that it is
agreed or determined pursuant to the Project Agreement that the Contractor
is entitled to receive compensation from the Authority attributable to the
Construction Contractor’s loss or damage.

The Contractor is not responsible or liable (whether in contract, tort, breach
of statutory duty or under any other legal theory), as against the
Construction Contractor, for any breach of this Contract where such breach
is caused by the negligent act or omission or default of the Operating
Contractor under the Operating Contract or the Interface Agreement or their
employees, agents or sub-coniractors. This Clause 8.3 shall not prejudice
any rights or remedies which the Construction Contractor may possess
directly against the Operating Contractor.

The Construction Contractor shall allow the Operating Contractor access to
the Site at all times subject to reasonable prior notice. The Construction
Contractor shall co-ordinate its Works with the Operating Contractor
(including without limitation the co-ordination of site and design team
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8.5

meetings). The Operating Contractor will be given the opportunity to attend
all relevant site meetings and design team meetings. The Construction
Contractor shall not at any time hinder or prevent the Operating Contractor
from the performance of its duties. The Construction Contractor shall
provide the Operating Contractor with health and safety files and draft
operating and maintenance manuals and original documents of all plant and
capital equipment warranties and guarantees upon the issue of the Take-
Over Certificate.

The Contractor shall use reasonable endeavours to procure that the
Operating Contractor shall co-ordinate their duties under the Operating
Contract with the Construction Contractor and that the Operating Contractor
shall not at any time hinder or prevent the Construction Contractor from the
performance of its duties.

9. OCCUPATION OF THE SITE

The Construction Contractor shall have non-exclusive access to the Site as necessary
for the carrying out the Works up to the date of Completion and at such times during
the Defects Liability Period (or any extended Defects Liability Period) as are
necessary for the making good of any defects to the Works. The Construction
Contractor hereby warrants and undertakes to the Contractor that during such
occupation it shall not do anything to place the Contractor in breach of its obligations
under the Project Agreement and the Sub-Lease relating to the Site.

10. CONSENTS

101

10.2

10.3

10.3.1

10.3.2

10.3.3
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Save in respect of any Permits or the Planning Permission for the MBT
Facility the Construction Contractor shall at its own expense obtain and
maintain and renew (as necessary) all Consents which are from time to time
required to carry out and complete the Works and the Construction
Contractor shall promptly supply to the Contractor and to the Authority free
of charge a copy of every application for a Consent (with a copy of the
accompanying drawings and other documents) and a copy of every Consent
obtained.

The Construction Contractor shall not (and shall procure that no other
person under its control shall) without the prior consent in writing of the
Contractor (such consent not to be unreasonably withheld or delayed),
apply for or agree to any variation, relaxation or waiver of any Consent
(whether obtained before or after the date of this Contract) or of any
condition attached to any such Consent but subject to compliance by the
Contractor with its obligations under this Clause 10 references in this
Contract to "Consents" shall be construed as referring to the Consents as
from time to time varied, relaxed or waived.

The Construction Contractor shall (and ensure that all Construction
Contractor Parties shall):

comply with conditions 2, 5, 6, 9, 15, 17, 19, 21, 22, 23, 24, 26, 27, 29 and
32 of the Planning Permission;

in addition to and without prejudice to the specific obligations in Clause
10.3.1, comply with the conditions and requirements attached to the
Consents;

procure that no such Consent is breached by it or any person under its
control and use all reasonable endeavours to procure that no Consent is
revoked and that all Consents continue in full force and effect for such time
as is necessary for the Construction Contractor to carry out the Works; and
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10.3.4

10.4

10.5

notify the Contractor and the Authority promptly of any notices received
(whether from any Relevant Authority or any other person) relating in any
way to any Consent and shall provide a copy of any such notice within 2
Business Days of receipt of the same to the Contractor and the Authority.

The Construction Contractor shall provide all advice and assistance and
information required by the Contractor to enable the Contractor to comply
with any Permits, the Planning Permission for the MBT Facility and Clause
19 of the Project Agreement.

Subject to Clause 10.4, the Contractor shall be responsible for obtaining,
maintaining and renewing (as necessary) the Permits and the Planning
Permission for the MBT Facility.

1. THIRD PARTY CONSENTS OF ADJOINING OWNERS AND ANY INDEMNITY

111

11.1.1

11.1.2

11.1.3

The Construction Contractor shall not do or permit or suffer to be done
anything which might:-

be or become a danger or unreasonable nuisance (which danger or
nuisance could be prevented by a construction contractor using reasonable
and practicable measures) or give rise to liability in tort to any Adjoining
Owners or to members of the public generally;

cause damage to any Adjoining Property; or

(unless permitted by a Third Party Consent and then only in accordance with
the terms of the Third Party Consent) interfere with any Adverse Rights;

and the Construction Contractor shall at its own expense in the carrying out of the
Works take all reasonable measures and precautions to avoid any such danger,
unreasonable nuisance, tort, damage or interference and shall make good any
damage so caused.

11.2
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If the Works cannot be carried out without interfering with any Adverse Right
the Construction Contractor shall promptly and at its own expense obtain all
necessary Third Party Consents and shall pay such sums as may be
required for the giving of such Third Party Consent and shall supply to the
Contractor and the Authority a copy of every Third Party Consent obtained.

The Construction Contractor shall make good any damage to any roads,
footpaths, Conduits, services landscaping and other works on any Adjoining
Property which may be caused by the Construction Contractor or any
Construction Contractor Party.

The Construction Contractor shall be responsible for and shall indemnify the
Contractor against all actions reasonable costs, claims, demands and
liability whatever in relation to any failure by the Construction Contractor to
comply with its obligations under this Clause 11 or with the terms of any
Consents or any Third Party Consent (including without limitation all actions
costs claims demands and liability in respect of the death or of personal
injury to any person whomsoever or not engaged in the carrying out of the
Works or otherwise) unless it shall arise from any wilful act, negligence or
other default of the Contractor or any person for whom the Contractor is
responsible including any failure by the Contractor to disclose to the
Construction Contractor any Adverse Right or requirement for a Third Party
Consent of which it is aware.
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12. GENERAL OBLIGATIONS OF THE CONSTRUCTION CONTRACTOR

12.1

12.1.1

1212

1213

12.1.4

The Construction Contractor shall perform the Works in accordance with:
this Contract;

Good Industry Practice;,

Legislation; and

subject to Clause 10, the terms and requirements of all Consents.

13. GENERAL REPRESENTATIONS WARRANTIES AND UNDERTAKINGS

13.1

13.1.1

13.1.2

13.1.3

13.1.4

13.1.5

13.1.6

13.1.7

13.1.8
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The Construction Contractor warrants to the Contractor that:-

it is properly constituted and incorporated under the laws of England and
Wales and has the corporate power to own its assets and to carry on its
business as it is now being conducted;

it has the power to enter into and to exercise its rights and perform its
obligations under this Contract;

all necessary action to authorise the execution of and the performance of its
obligations under this Contract has been taken;

the obligations expressed to be assumed by the Construction Contractor
under this Contract are legal, valid, binding and enforceable upon and
against the Construction Contractor to the extent permitted by law;

the execution, delivery and performance by it of this Contract does not
contravene any provision of:

(a) any existing Legislation either in force, or enacted but not yet in
force binding on the Construction Contractor,

(b) the Memorandum and Articles of Association of the Construction
Contractor;

(c) any order or decree or decision of any court or arbitrator or
adjudicator; or

(d) any obligation which is binding upon the Construction Contractor or
upon any of its assets or revenues;

at the date of this Contract, the information, representation and other matters
of fact committed in writing to the Contractor by the Construction Contractor
in connection with or arising out of its tender are true and complete in all
material respects in the context of the Project;

no claim is presently being assessed and no litigation, arbitration or
administrative proceedings are presently in progress or, to the best of the
knowledge of the Construction Contractor, pending or threatened against it
or any of its assets which will or might have a material adverse effect on the
ability of the Construction Contractor to perform its obligations under this
Contract;

it is not the subject of any other obligation, compliance with which will or is

likely to have a material adverse effect on the ability of the Construction
Contractor to perform its obligations under this Contract;
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13.1.9

13.1.10

13.1.11

13.1.12

13.1.43

13.1.14

no proceedings or other steps have been taken and not discharged (nor, to
the best of the knowledge of the Construction Contractor, threatened) for its
winding-up or dissolution or for the appointment of a receiver, administrative
receiver, administrator, liquidator, trustee or similar officer in relation to any
of its assets or revenues;

no Construction Contractor Default has occurred which is continuing;

each of the Project Documents to which it is a party is or, when executed,
will be in full force and effect and constitutes or, when executed, will
constitute the valid, binding and enforceable obligations of the parties
thereto;

the copies of the Project Documents to which is a party which the Contractor
has delivered or, when executed, will deliver to the Authority are or, as the
case may be, will be true and complete copies of such documents and there
are not in existence any other agreements or documents replacing or
relating to any of the Project Documents which would materially affect the
interpretation or application of any of the Project Documents;

there are no material facts or circumstances in relation to the financial
position or operational constitution of the Construction Contractor which
have not been fully and fairly disclosed to the Contractor and which if
disclosed might reasonably have been expected to affect the decision of the
Contractor to enter into this Contract; and

there has been no omission by the Construction Contractor to disclose a fact
which in any such case would entitle any insurer providing the professional
indemnity insurance cover referred to in Clause 48.11 to avoid or otherwise
reduce its liability under that insurance policy to less than the minimum level
of cover required by that Clause 48.11,

and the Contractor relies upon such warranties.

13.2

13.21

13.2.2

13.2.3

13.3
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The Construction Contractor undertakes with the Contractor that for so long
as this Contract remains in full force, the Construction Contractor will
immediately upon becoming aware that, any litigation, arbitration,
administrative, adjudication or mediation proceedings before or of any court,
arbitrator or Relevant Authority which would adversely affect (to an extent
which is material in the context of the Works) the Construction Contractor's
ability to perform its obligations under this Contract, may be threatened or
pending or commenced give the Contractor notice of all such litigation,
arbitration, administrative, adjudication or mediation proceedings, such
notice being no later than:

within 2 Business Days of becoming aware of such proceedings, if the
relevant proceedings are commenced against the Construction Contractor
itself;

within 15 Business Days of becoming aware of such proceedings, where the
relevant proceedings are against a sub-contractor and/or a member of the
Professional Team; and

within 15 Business Days after becoming aware of such proceedings where
the proceedings are threatened or pending.

All warranties made, given or undertaken by the Construction Contractor in

this Clause 13 are cumulative and none shall be given a limited construction
by reference to any other.
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14. CONSTRUCTION CONTRACTOR’S DUE DILIGENCE

14.1

14.2

14.21

14.2.2

14.3

The Construction Contractor shall be deemed to have obtained for itself all
necessary information as to risks, contingencies, due diligence and any
other circumstances which might influence or affect its obligations under this
Contract including without limitation site conditions, environmental
contamination, archaeological considerations, levels, services and the
suitability of the Site.

Without prejudice to the generality of Clause 14.1 above, the Construction
Contractor shall be deemed to have gathered all information necessary to
perform its obligations under this Contract and other obligations assumed,
including:-

information as to the nature, location and condition of the Site (including
hydrological, geological, geo-technical and sub-surface conditions); and

information relating to archaeological finds, areas of archaeological scientific
or natural interest, local conditions and facilities and the quality of existing
structures.

Except in respect of any statement, information or advice which was made
or given fraudulently by the Contractor or a Contractor Party, the
Construction Contractor shall not in any way be relieved from any obligation
under this Contract nor shall it be entitled to claim against the Contractor on
grounds that any information, whether obtained from the Authority,
Contractor or otherwise (including information made available by the
Contractor) is incorrect or insufficient and shall make its own enquiries as to
the accuracy and adequacy of that information.

15. CONDUCT OF THE WORKS

151

16.2

15.2.1

15.2.2
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The Construction Contractor warrants to the Contractor that there has been
exercised and will be exercised in the design of the Works under this
Contract all the reasonable skill and care as to be expected of a competent,
duly qualified and experienced designer carrying out the design of works of
a similar scope, nature and complexity to the Works and the Construction
Contractor's liability in relation to the design of the Works shall be limited
accordingly.

The Construction Contractor shall carry out, or shall procure the carrying out
of the design (including the preparation of Design Data), construction,
completion, commissioning and testing of the Works to ensure that:-

the Works and the Final Design Proposals comply with and meet all the
requirements of this Coniract, the Specification, the Construction
Contractor's Proposals, Good Industry Practice, Guidance, all Consents and
all applicable Legislation;

new materials or recycled materials of equivalent quality only will be used in
carrying out the Works (unless the Contractor agrees otherwise in writing or
the contrary is set out in the Specification (as defined, in this instance only,
in the Project Agreement) and/or the Contractor's Works Proposals), and all
goods used or included in the Works will be of satisfactory quality, and no
products or materials will be used or included in the Works that are not in
conformity with relevant British Standards (or European equivalent) or codes
of practice which at the time of use are widely known to construction
contractors or members of the relevant design profession within the
European Union to be deleterious to health or safety or to the durability of
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16.2.3

15.2.4

16.2.5

16.2.6

15.3

15.3.1

15.3.2

156.3.3

15.3.4

15.3.5

156.3.6

15.3.7
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buildings and/or other structures and/or finishes and/or plant and machinery
in the particular circumstances in which they are used;

all persons employed in connection with the performance of the Works will
be skilled and experienced in their several professions, trades and callings
or adequately supervised by a person or persons in accordance with Clause
15.2.4;

all aspects of the Works will be supervised by sufficient numbers of persons
having adequate knowledge of such matters for the satisfactory and safe
performance of the Works in accordance with this Contract and having
regard to the activities which are carried on at the Site;

the Works are maintained in good order, kept in a safe condition and
protected from damage, and working areas of the Site are secure against
trespassers and kept clean and tidy so far as practicable having regard to
the nature of the Works; and

adequate retaining and supporting walls are provided to support any land
adjacent to the Site during the carrying out of the Works.

During the carrying out of the Works the Construction Contractor shall and
shall-procure that its sub-contractors shall:-

not use or occupy or permit the Site upon which the Works are being
undertaken to be used or occupied for any purpose other than the carrying
out of the Works;

not deposit or manufacture or permit to be deposited or manufactured on the
Site upon which the Works are being undertaken any materials which are not
required for the carrying out of the Works;

not sell or dispose of any earth, clay, sand, gravel, chalk or other material
from the Site upon which the Works are being undertaken or permit or suffer
the same to be removed, except so far as shall be necessary for the proper
execution of the Works, without the consent of the Contractor;

at the Construction Contractor’s sole cost transport all surplus materials
arising from the Works and arrange for the tipping of the same at such
places as may lawfully be used for tipping and the Construction Contractor
shall ensure (until such time as the material is lawfully tipped) that such
materials will not cause or give rise to pollution of the environment as
defined by section 29(3) Environmental Protection Act 1990;

not permit or suffer the storage of materials or the parking of vehicles in the
immediate external vicinity of the boundaries of the Site by the Construction
Contractor, or any Construction Contractor Party, other than for reasonable
periods necessary for the carrying out of the Works or for loading and
unloading or as set out in the Construction Contractor's Proposals;

ensure that all vehicles used in the Works leaving the Site are adequately
cleaned to prevent the deposit of waste materials and debris on any
Adjoining Property;

not, in breach of any Legislation, Guidance or Consents permit any
Contamination from the Site to enter into any rivers or any ditches or
services media on the Site and/or any Adjoining Property and shall not
permit or suffer the blockage of any of such rivers, ditches and services
media by reason of anything done or omitted on the Site or any land upon
which the Works are being undertaken;

26



15.3.8

15.3.9

15.3.10

15.3.11

156.3.12

16.3.13

156.3.14

156.3.15

15.4

16.5

15.6

20120773696.36\SC01

, save in the case of Emergency, not gain access to or egress from the Site
except in accordance with lawful rights of access, any Consents or as
contemplated by the Construction Contractor's Proposals;

not without the written consent of the Contractor erect or permit or suffer to
be erected on the Site any temporary structure except as is reasonably
required for the carrying out of the Works or as contemplated by the
Construction Contractor's Proposals;

not erect or exhibit or permit or suffer to be erected or exhibited on any part
of the Site any signs or trade boards save those previously approved in
writing by the Contractor;

take all necessary steps required in accordance with Legislation with regard
to ensuring that the health and safety of all:-

(a) occupants of the Site;
(b) individuals invited or irespassing onto the Site; and
(c) occupants of Adjoining Properties;

is not adversely impacted upon by the undertaking of the Works;

be responsible at its own cost for obtaining all road closure and/or orders
necessary to enable the Works proceed;

at its own cost comply with the terms of such agreements under sections 38
and 278 of the Highways Act 1980 and section 104 of the Water Industry Act
1990 as may be required in respect of the Works;

notify the Contractor immediately of any articles of value or of archaeological
or geological interest that are discovered in the course of carrying out of the
Works and (subject to the rights of the Crown) the Contractor shall have the
sole property in any such articles and they shall be dealt with as the
Contractor shall reasonably direct provided that any such directions shall
constitute a Contractor Variation; and

ensure that the laying of the Conduits and all service media connections to
Conduits required in connection with the Works are correctly made and
rectify at the Construction Contractor's own expense any Conduits wrongly
laid and any wrong or crossed connection.

The Construction Contractor acknowledges the provisions of Clauses 15.4
to 15.7 of the Project Agreement and accordingly acknowledges and agrees
that the Contractor shall have no liability to the Construction Contractor in
respect of any of the matters for which the Authority has excluded Liability to
the Contractor under those clauses of the Project Agreement.

The Construction Contractor shall fit out and equip the Works with the plant
and equipment and all other plant, services, machinery, goods, fixtures,
fittings, materials, consumables and equipment necessary to enable the
Construction Contractor to carry out and complete the Works in accordance
with the Contract.

The Construction Contractor shall, on or before Completion, procure that
any Contractor Parties nominated by the Contractor, receive the training set
out in section 6 of Schedule 10.
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18.7

15.8

15.9

15.10

16.11

15.12

15.13

The Construction Contractor shall use all reasonable endeavours to prevent
Protester Action causing delay to the Works and disruption at and/or
damage to the Works including, for the avoidance of doubt, providing
appropriate security and security fencing and providing reasonable
additional security measures in the event that and for so long as there are
reasonable grounds for believing that a higher risk of Protester Action
persists.

Notwithstanding the provisions of Clause 15.7 above, in the event Protester
Action arises at or around the Site or on the access road to the Site the
Construction Contractor shall take such actions as are reasonable,
proportionate and lawful to deal with Protester Action and where necessary
shall co-operate with the emergency services. Subject to Clause 38, the
Construction Contractor shall be responsible for the consequences of any
delay or disruption at and or damage to the Works consequent upon any
Protester Action.

The Lender and the Lender's Technical Adviser shall be entitled to attend
any formal meetings, regular programmed meetings and/or other progress
critical meetings relating to the Works and shall be given reasonable prior
writien notice of such meetings by the Construction Contractor.

The Construction Contractor shall ensure that regular programmed
meetings and other progress critical meetings relating to the Works are held
(with progress meetings being held no less frequently than once a month)
and are fully and properly minuted in accordance with the Contractor's
Integrated Management System.

The Construction Contractor shall on request by the Contractor (such
requests being no frequent than once a month) from the Works
Commencement Date send to the Contractor's Representative copies of all
certificates, instructions, variations or equivalent contract documentation
issued under the terms of this Contract sorted into chronological order.

The Construction Contractor warrants to the Contractor that no Dangerous
Substance has been or shall be used, disposed of, generated, stored,
transported, dumped, released, deposited, buried or emitted at the Site.

The Construction Contractor shall issue a monthly report to the Contractor's
Representative (copied to the Lender's Technical Adviser) in accordance
with the requirements of the Specification/Schedule 10.

16. NOT USED

17. DESIGN RESPONSIBILITY AND DISCREPANCIES

171

17.2
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The Construction Contractor accepts full responsibility in all respects for the
design of the Works (including: the selection of materials for incorporation
into the Works, all design work carried out prior to the date of this Contract,
the Final Design Proposals and all design work forming part of the
Specification) so that the Works will satisfy all the requirements of this
Contract.

The Construction Contractor shall not be relieved of such responsibility as
aforesaid by virtue of the Specification, or the Construction Contractor's
Proposals having been prepared, reviewed, approved or commented upon
by or on behalf of the Contractor or the Authority or by virtue of the
incorporation of any such documents within this Contract.
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17.3 No inspection, testing, approval or review nor any omission to inspect, test,
approve or review on the part of the Contractor or the Authority shall
diminish any duty or liability hereunder of the Construction Contractor.

17.4 Where there is a discrepancy within the Specification the Construction
Contractor shall inform the Contractor in writing of his proposed amendment
to deal with the discrepancy and the Contractor shall either agree the
proposed amendment or himself decide how the discrepancy shall be dealt
with; such agreement or decision shall be notified in writing to the
Construction Contractor and the Construction Contractor shall be obliged to
comply with the decision or acceptance by the Contractor without any
adjustment of the Contract Sum or any extension to the Works Completion
Date.

17.5 Where there is a discrepancy within the Construction Contractor's Proposals
or between the Specification and the Construction Contractor's Proposals
the Construction Contractor shall inform the Contractor in writing of his
proposed amendment to remove the discrepancy; and (subject always to
compliance with Legislation) the Contractor shall decide between the
discrepant items or otherwise may accept the Construction Contractor’s
proposed amendment and the Construction Contractor shall be obliged to
comply with the decision or acceptance by the Contractor without cost to the
Contractor or any adjustment to the Contract Sum or any extension to the
Works Completion Date.

17.6 If the Construction Contractor or the Contractor find any such discrepancy
as is referred to in Clause 17.4 or Clause 17.5 he shall immediately give the
other written notice specifying the discrepancy.

18. NOT USED.
19. THE EFFECT OF THE CONTRACTOR'S AGREEMENT
19.1 The agreement, consent, certification or approval by the Contractor, the

Technical Adviser and/or the Contractor's Representative is required for any
matter where:

19.1.1  this Contract provides that such must be sought or obtained; and/or
19.1.2  the Construction Contractor seeks such agreement voluntarily;

and subject to the express terms of this Contract the giving of such agreement,
consent, certification or approval shall not under any circumstances limit, diminish,
obviate or reduce the Construction Contractor's obligation to design, construct and
test the Works and make them Available in accordance with this Contract and the
Project Agreement.

19.2 Further, and for the avoidance of doubt, in the event that the Contractor, the
Technical Adviser, the Lender, the Lender's Technical Adviser and/or the
Contractor's Representative provide any assistance, proffer an opinion or
give advice to the Construction Contractor the same shall not, subject to the
express terms of this Contract, diminish or limit the Construction
Contractor’s obligations under this Contract and in particular shall not
detract from the Construction Contractor’s responsibilities under Clause 15.

20. TIME FOR COMPLETION OF THE WORKS
20.1 The Construction Contractor shall commence, or procure the

commencement of, the Works no later than the Planned Works
Commencement Date and shall thereafter regularly and diligently proceed
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20.2

20.3

204

20.41

20.4.2

20.5

20.5.1

20.5.2

20.6

207

20.7.1

20.7.2

20.7.3

20.8

with the designs and construction of the Works in accordance with the
Works Programme.

The Construction Contractor shall be responsible for maintaining and
updating the Works Programme throughout the course of the Works and
shall ensure that the Contractor promptly receives a copy of each revision of
the Works Programme.

Subject to the provisions of Clause 20.7, the Construction Contractor shall
carry out and complete the Works such that the Take-Over Certificate is
issued by the Works Completion Date.

Without prejudice to the time periods in Clauses 37 and 38, if at any time
the Construction Contractor becomes aware that there will be or is likely to
be a delay in the Works, such that Completion may not be achieved by the
Works Completion Date, then the Construction Contractor shall as soon as
reasonably practicable and in any event within 10 Business Days of
becoming aware of the likely delay give notice to the Contractor to that
effect specifying:

the reason for the delay or likely delay; and

an estimate of the likely effect of the delay on the Works including the Works
Completion Date (taking into account any measures that the Construction
Contractor proposes to adopt to mitigate the consequences of the delay) in
accordance with Clause 20.6.

Following service of a notice by the Construction Contractor pursuant to
Clause 20.4, the Contractor shall promptly supply to the Conftractor any
further information relating to the delay which:

is received by the Construction Contractor; or

is reasonably requested by the Contractor.

The Construction Contractor shall use best endeavours to mitigate the delay
and the consequences of any delay which is the subject of a notice pursuant
to Clause 20.4.

If the carrying out of any part of the Works is delayed and the delay is
notified to the Contractor by the Construction Contractor as being in the

Construction Contractor’s reasonable opinion attributable to:

a Compensation Event, then the provisions of Clause 37 as appropriate,
shall apply; or

a Relief Event, then the provisions of Clause 38 shall apply; or

a Force Majeure Event, then the provisions of Clause 43 shall apply.

Any design, design development work or any other part of the Works carried
out prior to the Works Commencement Date will not obviate, diminish or

alter the Construction Contractor's obligations hereunder and will be
deemed to have been carried out pursuant to this Contract.

21. FAILURE OF CONSTRUCTION CONTRACTOR TO COMPLETE ON TIME

211

2111
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If the Construction Contractor has not achieved:

Completion before the Works Completion Date; and/or

30



21.1.2  RT Completion before the RT Completion Date;

then the Contractor shall in each case issue a notice in writing to the Construction
Contracter to that effect. In the event of a revised Works Completion Dale and/er RT
Completion Date being fixed after the issuing of such a notice, such fixing shall cance!
any relevant notice and the Contractor shall issue such further notices in writing under
this Clause 21.1 as may be necessary,

21.2 Without prejudice to the Contractor's rights under Clauses 40 to 45
(inclusive) and provided that a notice has been issued under Clause 21.1 as
aforesaid (and has not been cancelled), the Construction Contractar shall
upon the Contractor's demand pay or allow to the Contractor liquidated
damages, at the relevant rate as stated in Clause 21.7, in respect of each
day that elapses between {as appropriate):

21.21  the Works Completion Date and Completion; andfor
21.22  the RT Completion Date and RT Completion.

The Contractor may not make any fresh demand for such liquidated damages after the
Final Statement or Contractor's Final Statement has been agreed or determined. The
Contractor may (at any time after demanding the same) deduct liquidated damages
ariging under this Clause 21.2 from any sum due or to become due to the Construction
Contractor under this Contract (including any balance-stated as due to the Contractor
in the Final Statement or Contractor's Final Statement). Further or alternatively, the
Contraclor may recover the same from the Conslruction Contractor as a debt, and
such debt shall be payable by the Construction Contractor within five (5) Business
Days of the Contractor's demand,

21.3 If & later Works Completion Dale andior RT Completion Date is fixed in
accordance with this Contract and prior to such fixing the Confractor has
recovered from the Construction Contractor liquidated damages in respact
of the late completion of the Works based on a previously applicable Works
Completion Date andfor RT Completion Date {as appropriate) which is
earlier than that newly fixed, the Contractor shall repay or credit to the
Construction Contractor any amount of liguidated damages recovered which
was in excess of the Contractor's entitlement.

214 Notwithstanding the cancellation of any notice previously issued under
Clause 21.1 or the issuing of any further such notice, any demand of the
Contracter which has been previously issued in wriling in accordance with
Clauge 21.2 shall remain effective unless and until withdrawn or replaced by
the Contractar.

215 For the purposes of this Clause 21 aonly, the term "achieve" shall mean
Completion has been certified pursuant to Clause 2210 and/or RT
Completion has been certified pursuant to Clause 22.22 (as appropriate).

21.8 The Parties agree and intend that the liquidated damages amounts which
the Contracior may become liable to pay pursuant to this Clause 21 are not
a penalty but rather a genuine pre-estimate of the loss which the Conlractor
will suffer as a result of a delay in the achievement of Completion by the
Warks Completion Date.

21.7 The rate of liquidated damages referred fo in Clause 21.2 shall be;

21.71
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21.7.2

(2)
(b)

21.8

2161  achieve Completion on or before the Works Completion Date; and
2182 achieve RT Completion on or before the RT Completion Date,

22, COMPLETION AND READY FOR USE
221 Mot used.

22.2 15 weeks before the date, when in the Construction Contractor’s apinion,
the whole of the Waorks shall be Praclically Complete and achieve
Completion, the Construction Contractor shall notify the Contractor, the
Contractor's  Representative, the Authority and the Authority's
Representative (complying as necessary with Schedule 13) and shall submit
to the Technical Adviser (the documentary packages and all other details
and documents (if any) required to be submitted to the Technical Adviser
and/or Contractor's Representative pursuant to Schedule 18 of the Project
Agreement).

223 The Construction Contractor shall notify the Contractor's Representative
{copled simultaneously to the Technical Adviser, the Lender and the
Authority) not less than 12 Business Days In advance as to the date upon
which the Construction Contractor considers that the MBT Facility will be in
a condition to proceed with the Initial Acceptance Tests and the
Construction Contractor shall keep those notified parties informed of any
altarations to the proposed date.

22.4 The Construction Contractor shall, not less than 5 Business Days prior {o
the anticipated date upon which the Construction Contraclor considers that
the MBT Facility will be in a condition to proceed with the Initial Acceptance
Tesls, confirm to the Contractor (copied simultaneously to the Autharity) the
Contract Wastle delivery requirements reasonably necessary for
commissioning and Initial Acceptance Testing of the MBT Facility.

225 The Contractor shall provide the levels and timings and periods of deliveries

of Contract Waste required under Clause 22 4, Such arrangements shall be
made in accordance wilh the Conlract Waste delivery requirements for such
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22.6

22.7

22.8

229

22.10

22.10.1

22.10.2

22.10.3

22104

22.10.5

22.10.6

Contract Waste confirmed in the notice issued under Clause 22.4. The
Contractor shall be kept informed as to the likely need for a further finite
period of delivery of Contract Waste to the MBT Facility to allow for further
Initial Acceptance Testing.

The Construction Contractor in the presence of the Contractor's
Representative shall undertake the Initial Acceptance Tests in accordance
with the provisions of Schedule 19 of the Project Agreement, and
Schedule 13 and the Technical Adviser, the Lender and the Authority (or
each of their authorised representatives) shall be entitled to witness the
Initial Acceptance Tests.

When the Contractor's Representative is of the opinion that the Initial
Acceptance Tests have been satisfactorily passed it shall forthwith promptly
notify the Construction Contractor, the Technical Adviser, the Lender's
Technical Adviser and the Authority of the same.

If, following Initial Acceptance Testing, the Technical Adviser provides a
report pursuant to Clause 37.2.4.2 of the Project Agreement the
Construction Contractor shall when it is of the opinion that each of the
matters referred to in the Technical Adviser's report have been satisfied
notify the Contractor, the Technical Adviser and the Authority of the same
and thereafter the procedures in Clauses 22.3 to 22.7 shall be repeated to
the extent required (although the period of notice referred to in Clauses 22.3
shall be reduced to 3 Business Days) until the Initial Acceptance Certificate
is issued or it is determined under the Project Agreement that the certificate
should have been issued.

The Contractor shall use reasonable endeavours to procure that the
Technical Adviser complies with the requirements of Clauses 37.2 and 37.4
of the Project Agreement.

Provided that the Contractor's Representative is satisfied that Practical
Completion has occurred and that:-

the Initial Acceptance Tests have been satisfactorily passed; and

the Construction Contractor has supplied the Contractor's Representative
with a suitable "Health and Safety File" as defined in the CDM Regulations in
respect of the Works and the operation and maintenance manuals required
under Schedule 10; and

the Construction Contractor has discharged its training obligations in Clause
15.6; and

all Outstanding Works in the Snagging List (if there is one) will be carried out
within forty five (45) Days of any certificate issued in accordance with this
Clause 22.10; and

the criteria set out in paragraphs 1.1 and 1.2 of Schedule 13 has been
satisfied; and

the Technical Adviser has issued the Initial Acceptance Certificate pursuant
to the Project Agreement (or it is determined under the Project Agreement
that the Initial Acceptance Certificate should have been issued);

then the Contractor's Representative shall issue a certificate of completion (the "Take-
Over Certificate") to the Construction Contractor (copied simultaneously to the
Authority and the Lender) stating the date upon which the matters referred to in this
Clause 22.10 have been achieved.

20120773696.36\SC01
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22.11

2212

2213

22131

22.13.2

22.13.3

22134

22.13.5

22.13.6

22137
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If the Contractor's Representative is not satisfied that any of the matters
referred to in Clause 22.10 have been achieved and/or a Snagging List
cannot be agreed, then the Contractor's Representative shall, within 10
Business Days after the Initial Acceptance Tests have been completed,
notify the Construction Contractor of this fact. At the same time as such
notification the Contractor's Representative shall provide to the Construction
Contractor a report setting out which of, and in what respects, the matters
referred to in Clause 22.10 have not been achieved.

The Construction Contractor shall then complete the Works as necessary
and shall repeat the relevant tests required by this Clause 22. The
Construction Contractor shall, when it is of the opinion that each of the
matters referred to in the Contractor's Representative's report in Clause
2211 have been satisfied, notify the Contractor's Representative (copied
simultaneously to the Authority and the Lender) of the same and thereafter
the procedures set out in Clauses 22.10, 22.11 and 22.12 shall be repeated
until the Take-Over Certificate is issued by the Contractor's Representative
or it is determined that the Take-Over Certificate should have been so
issued.

The following provisions shall apply in respect of any Outstanding Work
included in the Take-Over Certificate and/or the RT Completion Certificate:

the Construction Contractor shall complete the Outstanding Work to the
reasonable satisfaction of the Contractor's Representative as soon as
reasonably practicable in the circumstances and in accordance with this
Clause 22.13;

the Construction Contractor shall, within five (5) Days of the date of issue of
the Take-Over Certificate and/or the RT Completion Certificate (as
appropriate), submit to the Contractor's Representative for approval a draft
programme and method statement for the carrying out of the Qutstanding
Work, which shall take into account all reasonable steps to ensure minimum
impact on the commercial operation of the completed Works;

the Contractor's Representative’s approval or other response to the draft
programme and method statement referred to in Clause 22.13.2 or any
revised version thereof shall be given by the Contractor's Representative
within five (5) Days of its receipt;

the Construction Contractor shall keep the Contractor and the Authority
informed regarding progress in addressing the Outstanding Work;

the Contractor shall allow or shall procure that the Operating Contractor shall
allow the Construction Contractor and the Technical Adviser such access as
is agreed in the approved programme and method statement for the
Construction Contractor to complete the Outstanding Works within the
agreed period;

the Contractor's Representative shall be entitled to be present during
completion of the Outstanding Work; and

should the Construction Contractor not complete the Outstanding Work
within the time as agreed in the approved programme and method statement
or not complete all of the Outstanding Work within such period of forty five
(45) Days (as the case may be), the Contractor may proceed to carry out the
incomplete work at the Construction Contractor’s expense provided that it
does so in a reasonable manner and gives the Construction Contractor
reasonable advance notice of its intention to do so and in such
circumstances the costs properly incurred by the Contractor shall be a debt
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2214

22.15

22.16

2217

2218

2219

22.20

22.21

22.22

22.221
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due by the Construction Contractor to the Contractor in so doing and either
deducted from the amounts remaining due to the Construction Contractor, or
shall be paid by the Construction Contractor to the Contractor.

If the Construction Contractor completes all of the Outstanding Work in
accordance with Clause 22.13, then the Contractor's Representative shall
issue a certificate to that effect.

The Contractor's Representative shall, as soon as is reasonably practicable
after the Take-Over Certificate has been issued pursuant to Clause 22.10,
provide written notice to the Construction Contractor of the date that the
Contractor intends to commence Reliability Testing. The date stated in
such notice as the date that the Contractor intends to commence Reliability
Testing shall be no later than fourteen (14) Days from the date of such
notice.

The Contractor shall carry out such Reliability Testing in accordance with
this Clause 22 and the provisions of Schedule 13.

Either Party shall be entitled to order the cessation of any Reliability Testing
if damage to the Works or personal injury is likely to result from
continuation. Cessation of Reliability Testing on account of this Clause 22
shall not release the Construction Contractor from its obligations in relation
to the relevant Reliability Testing.

The Contractor shall notify the Construction Contractor of the completion of
Reliability Testing.

The Contractor shall give the Construction Contractor, the Authority and the
Technical Adviser not less than 5 Business Days’ notice of the date when
the Contractor's Representative may inspect the MBT Facility with a view to
verifying whether the MBT Facility satisfies the Full Service Acceptance
Criteria.

Representatives from the Construction Contractor, the Lender, the Authority
and the Technical Adviser shall be entitied to make a joint inspection with
the Contractor to enable the Technical Adviser to consider whether the Full
Service Acceptance Criteria has been satisfied. The Technical Adviser shall
carry out and discharge his obligations under Schedule 19 of the Project
Agreement in relation to determining whether the Full Service Acceptance
Criteria has been satisfied.

If, following any inspection pursuant to Clause 22.20, the Technical Adviser
provides a report pursuant to Clause 37.4.2 of the Project Agreement the
Construction Contractor shall when it is of the opinion that each of the
matters referred to in the Technical Adviser's report have been satisfied
notify the Contractor, the Technical Adviser and the Authority of the same
and thereafter the procedures in Clauses 22.19 and 22.20 shall be repeated
to the extent required (although the period of notice referred to in Clauses
2219 shall be reduced to 3 Business Days) until the Full Service
Acceptance Certificate is issued or it is determined under the Project
Agreement that the certificate should have been issued.

Within 10 Days of completion of the Reliability Testing if the Contractor's
Representative is satisfied that:

the Reliability Testing has been successfully completed; and
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22222 the Technical Adviser has issued the Full Service Acceptance Certificate (or
it is determined under the Project Agreement that the Full Service
Acceptance Certificate should have been issued); and

22.22.3 all Outstanding Works in the Snagging List (if there is one) will be carried out
within forty five (45) Days of any certificate issued in accordance with this
Clause 22.22;

the Contractor's Representative shall issue a certificate to that effect (the "RT
Completion Certificate").

The Parties agree that the Contractor's Representative shall be permitted to issue a
RT Completion Certificate notwithstanding the existence of snagging matters (which
are minor and temporary in nature, unlikely to give rise to Unavailability and likely to
be repaired without giving rise to Unavailability).

The Contractor's Representative shall sign the RT Completion Certificate with an
endorsement stating:

22.22.4 the date that RT Completion was achieved; and
22.22.5 alist of any Outstanding Work which requires rectification.

22.23  If the Contractor's Representative is not satisfied that RT Completion has
been achieved, then the Contractor's Representative shall, within 2
Business Days after the completion of such Reliability Testing, notify the
Construction Contractor of this fact. At the same time as such notification
the Contractor's Representative shall provide the Construction Contractor
with a report setting out the respects in which it considers RT Completion
not to have been achieved.

2224  Subject to Clause 22.25, the Construction Contractor shall then, as
necessary, modify, tune up, readjust and otherwise complete the Works, at
no additional cost to the Contractor, and carry out those obligations with the
utmost speed, but always with due care and diligence consistent with
the requirements of such a process plant in operation and shall notify the
Contractor's Representative that the relevant Reliability Testing stated in the
report referred to in Clause 22.23 may be repeated. The Contractor shall
then start such repeated tests within 7 Days of that notice. The Contractor
shall, when it is of the opinion that each of the matters referred to in the
Contractor's Representative report in Clause 22.23 have been satisfied,
notify the Contractor's Representative and the Construction Contractor of
the same and thereafter the procedures set out in this Clause 22 shall be
repeated until a RT Completion Certificate is issued by the Contractor's
Representative or it is determined that the RT Completion Certificate should
have been so issued.

22.25 If RT Completion has not been achieved by the RT Completion Longstop
Date then a Construction Contractor Event of Default shall be deemed to
have occurred and the provisions of Clause 40 shall apply.

2226  Without prejudice to Clause 23 and to any sums due under Clause 21, if the Works fail
to achieve RT Completion by the RT Completion Date as a result of:

22.26.1 the Reliability Tests which test the matters referred to in paragraph 2.1 A4(i) of

Schedule 13 (the "Bio-Tests") failing to be passed and the results of such
{ests are:
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(a)

(b)

within the permissible limits for the Bio-Tests as stated in Schedule
12, then the Contractor shall, at its option and in its sole discretion,
either:

0] require the Construction Contractor to repeat the failed
Bio-Tests in accordance with Clause 22.24 and this
Clause 22.26 continues to apply if the Works (following
such repeated tests) again fail to pass the Bio-Tests; or

(ii) subject always to Clause 22.26A require the Construction
Contractor to pay to the Contractor, or withhold or deduct
from the Construction Contractor the Reliability
Liquidated Damages provided for in paragraph 1 of
Schedule 12;

provided that the Contractor may not elect for Clause 22.26.1(a)(ii)
to apply until the date falling 6 months after the RT Completion
Date unless, at any point during the said 6 month period, in the
reasonable opinion of the Contractor's Representative:

1) the failed Bio-Tests are not likely to be passed
within such 6 month period; and/or

(2) the Construction Contractor is not using
reasonable endeavours to satisfy the failed Bio-
Tests;

outside the permissible limits for the Bio-Tests as stated in
Schedule 12 then the Contractor shall, at its option and in its sole
discretion, either:

(i) require the Construction Contractor to repeat the failed
Bio-Tests in accordance with Clause 22.24 and this
Clause 22.26 continues to apply if the Works (following
such repeated tests) again fail to pass the Bio-Tests;

(i) subject to Clause 22.26B reject the Works under Clause
23.12; or
(i) subject always to Clause 22.26A attempt to agree with

the Construction Contractor a reasonable reduction in the
Contract Sum to compensate for the deficiencies in such
results and the loss, damage, costs and expenses that
have been and are likely to be suffered as a result of
such deficiencies, provided that:

(1) the Construction Contractor shall continue to
repeat the failed Bio-Tests and, where
applicable, any other Reliability Tests that have
failed to be passed, in accordance with Clause
22.24 during the discussions, if requested to do
so by the Contractor; and

(2) if no agreement is reached within 80 days,
either party shall be entitled to refer the amount
of the reasonable reduction for determination in
accordance with Clause 46 (Dispute Resolution
Procedure) provided always that the reasonable
reduction in the Contract Sum agreed or
determined  pursuant to this  Clause
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22.26.1(b){ii)(2) shall not be less than

22.26.2 Notused;

22 26.3 the Reliability Tests ather than the Bio-Tests (the "Non-Bio Tests"} failing to
be passed, then:

22.26A

22 268

22.2T

EOTTIARE I6SC01

{a)

<))

the Construction Contractor shall take all steps necessary (which
shall be approved in advance by the Contractor {such approval not
to be unreasonably withheld or delayed)) which may include,
without lImitation, any redesign, replacement andfor rectification of
any Defects in order to ensure that the Construction Contractor

_shall satisfy any failed Mon-Bio Tests and the Construction

Contractor shall repeat the failed Non-Bio Tests in accordance with
Clause 22.24 and this Clause 22.26 continues to apply if the Works
{following such repeated Non-Bio Tests) again fail to pass the Mon-
Bio Tests; and

without prejudice to the other provisions of this Conftract {including,
but not limited to, Clauses 21, 23 and 40), the Contractor may
require the Construction Contractor to pay to the Contractor, or
withhold or deduct from the Construction Contraclor & sum which
reasonably represents the losses that have been and are likely to
be suffered by the Contractor as a result of the deficiencies In the
Works and the shortfall in performance that are evidenced by the
results of the Mon-Bio Tesis (such calculation shall include
consideration of the factors set out in paragraph 2 of Schedule 12}
provided that the sum agreed or determined pursuant to this
Clause 22.26.3(b) shall not exceed the maximum amount of
nd upon the Contractor receiving ar withholding the
determined sum from the Construction Contractor in full

the Mon-Bio Tesls shall be deemed to be passed,

If Clause 22.26 applies, the RT Completion Certificate shall be Issuad by
the Contractor's Representative within 2 Business Days after;

(a)

(b)

any previously failed Reliability Tests have been passed upon
being repeated; or

where relevant tests are not passed, any amounls owing fo the
Contractor applicable to those tests pursuant o Clauses
22.26.1(a)(i, 22.26.1(b){iii) and 22.26.3(b) (as appropriale} have
been paid by the Construction Contractor or withheld in full by the
Contractar.

If the Contractor exercises any right to reject the whole of the Works under
this Clause 22.26, the Contractor shall be prohibited from:

(a)

(b)

making an election to proceed in accordance with Clauses
22.26.1(a){ii), 22.26.1{b)(iii) or Clause 22.26.3(b); and

requiring the Caonstruction Contractor to repeat or continue any
Reliabllity Tests being performed in accordance with this Clause
22.28.

The Contractor shall be responsible for ensuring that, for the purpose of
testing and determining the performance of the Works pursuant to this
Clause 22, the Contract Wasie provided by the Contractor is Acceptable

YWaste.



22.28 In addition to any sums payable by the Construction Contractor pursuant to
Clauses 22.26.1(a)(i), 22.26.1(b)(ii) and Clause 22.26.3(b), the
Construction Contractor shall be responsible for and shall indemnify the
Contractor for any additional sums of money payable by the Contractor to
the Technical Adviser (in accordance with the Technical Adviser's
appointment) due to additional meetings, tests, reports, inspections and/or
other services provided by the Technical Adviser pursuant to its
appointment, which are required as a result of the Works failing to comply
with the Initial Acceptance Tests and/or the Reliability Tests.

23. DEFECTS LIABILITY PERIOD AND FINAL ACCEPTANCE CERTIFICATE

231 If at any time within the Defects Liability Period the Contractor's
Representative shall:

23.1.1 decide that there is a Defect or that there are Defects; and

23.1.2  as soon as reasonably practicable give to the Construction Contractor notice
in writing of such decision giving particulars of the alleged Defect(s);

then the Construction Contractor shall rectify the Defect(s) (including any other
consequences arising from such Defect(s)) so specified in accordance with the
standards required by this Contract and in accordance with the programme and
method statement agreed pursuant to this Clause 23.1.

Within 7 Days of the Contractor's Representative having notified the Construction
Contractor, the Construction Contractor shall provide the Contractor's Representative
for its approval a draft programme and method statement for the carrying out of
remedial works to rectify the Defect(s) that has been identified in the notice. The
Construction Contractor agrees that the programme and method statement shall
describe the method and programme for the carrying out of such remedial works and
shall provide the quickest possible method of obtaining delivery of necessary goods
and materials and for the quickest possible execution of such work (but taking into
account the need to cause as litlle disturbance as reasonably practicable to the
Contractor). The Contractor's Representative's approval or other response to such
draft programme and method statement or any revised version thereof shall be given
by the Contractor's Representative within 7 Days of its receipt.

23.2 The costs and expense of any Defect(s) rectified by the Construction
Contractor shall be solely borne by the Construction Contractor. The
Contractor's Representative shall, acting reasonably, be entitled to make an
appropriate deduction from any certificate relating to any payment
instalment in respect of any Defect(s) until the work to rectify such Defeci(s)
is completed.

23.3 If a Defect(s) is rectified after the issue of the Take-Over Certificate the
Contractor's Representative may, after such Defect has been rectified,
require the carrying out any appropriate test for the purpose of establishing
that the Defect has indeed been rectified.

23.4 If, in the course of rectifying any Defect(s), the Construction Contractor
carries out a repair or replaces or renews any portion of the Works, the
provisions of this Clause 23 shall apply to the repairs or to that portion of the
Works so replaced or renewed until the expiry of the Defects Liability Period
or the expiry of a period of three hundred and sixty-five Days (365) from the
date of such repair or replacement or renewal ("the extended Defects
Liability Period") which ever occurs later.

23.5 If the Contractor reasonably requires that any Defect(s) notified to the
Construction Contractor under Clause 23.1 be rectified urgently and the
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23.6

23.6.1

23.6.2

23.6.3

Construction Contractor is unable to comply or refuses to rectify any such
Defect(s) within the time specified by the Contractor's Representative
(acting reasonably), then the Contractor may, subject to Clause 23.6 and
without prejudice to any other remedies or relief available to it under this
Contract, proceed to do or have such work done on its behalf.

If:

in circumstances where the Contractor's Representative has acted
reasonably taking into account the provisions of Clause 23.1 for the
requirements of the relevant programme and method statement, the relevant
programme and method statement has not been approved by the
Contractor's Representative within 14 Days of the notice provided pursuant
to Clause 23.1;

the Construction Contractor fails to rectify such Defect(s) in accordance with
the standards required by this Contract; or

the Construction Contractor fails to rectify any Defect(s) for which it is
responsible in accordance with the agreed programme and method
statement;

the Contractor may, without prejudice to any other remedy or relief available to it
under this Contract, proceed to rectify or have rectified on its behalf the relevant
Defect(s), provided that the Contractor gives at least fourteen (14) Days written notice
to the Construction Contractor of ifs intention to take such action.

23.71f the Contractor has rectified (or procured the rectification of) a Defect in

23.8

23.9

23.10

23.11

23.12

20120773696.36\SC01

pursuance of Clause 23.5 and/or Clause 23.6 then the Construction
Contractor shall, within thirty (30) Days of the Contractor's demand,
reimburse the Contractor its properly incurred costs of so doing.

The Defects Liability Period mentioned in Clause 23.1 shall be extended by
a period equal to the period during which the completed Works, in which a
Defect has appeared or occurred, cannot be used by reason of that Defect.

Not used.

As soon as the Defects Liability Period and any extended Defects Liability
Period for the completed Works has expired and the Construction
Contractor has rectified all Defects that have within such a period appeared
in the Works (including any snagging matters endorsed on the RT
Completion Certificate) to the standards required by this Contract the
Contractor's Representative shall issue to both the Contractor and to the
Construction Contractor a certificate stating the date that the Works are
considered to be finally completed (the "Final Acceptance Certificate”).

it shall be a condition precedent to the issue of the Final Acceptance
Certificate that the RT Completion Certificate has been issued in
accordance with Clause 22.22.

If, as a result of the testing referred to in Clause 22.26 or because of the
failure of the Construction Contractor to perform such testing, the Contractor
decides that the Works or a material part thereof, is seriously defective or
incomplete or not in accordance with this Contract, then the Contractor
shall, within fourteen (14) Days of forming such view, notify the Construction
Contractor of its intention to reject the Works or such material part of the
Works. The notice shall state the Contractor's objections with reasons. The
Contractor shall not reject the Works or such substantial part thereof for
minor defects which do not significantly affect the commercial operation of
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23.13

23.14

23.14.1

23.14.2

24. HEALTH

24.1

242

243

24.3.1

2432
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the same. The Construction Contractor shall then with all speed rectify the
relevant Defect(s) and/or ensure that the Works comply with this Contract.
The Contractor may eventually reject the Works or such substantial part
thereof, if it so desires, if any such Defect shall not have been substantially
rectified within six (6) months from the RT Completion Date (the "Works
Rejection Period"”) unless the Parties have agreed on a mutually
acceptable extension period and/or acceptable compensation.

If the Contractor's Representative requires the Works to be retested
following repair of any such Defect as is referred to above, the tests shall be
repeated under the same terms and conditions as are set out in Clauses 22
and 23. All costs properly incurred by the Contractor by the repetition of the
tests shall be deducted from the Contract Sum or recoverable from the
Construction Contractor as a debt.

In the event of a rejection of the Works or material part thereof in
accordance with the above provisions, the Construction Contractor shall be
obliged, at the option of the Contractor, to:

remove the Works or such defective part(s) thereof at its sole cost and risk;
and

reimburse the Contractor:

(a) the price of the Works (where the Works have been rejected) or of
the defective pari(s) thereof; and

(b) any and all direct costs incurred, including but not limited to the
cost of selecting another contractor, as a consequence of the
Defect(s) and the attempts to rectify them.

SAFETY AND CDM REGULATIONS

For the purposes of this Clause, the terms "construction phase plan”,
"contractor”, "designer" and "health and safety file" have the same
meanings as the equivalent un-capitalised terms have in the CDM
Regulations. The term "executive" as used in this Clause shall mean the
Health and Safety Executive.

The Construction Contractor is appointed as the Principal Contractor. The
Construction Contractor shall carry out, observe, perform, discharge and
otherwise comply with all of the obligations, requirements and duties of a
Principal Contractor, a contractor and a designer under the CDM
Regulations and shall do so in accordance with the Approved Code of
Practice issued by the Health and Safety Commission or any successor
organisation (the "Approved Code").

As the Principal Contractor, the Construction Contractor shall:

carry out, observe, perform, discharge and otherwise comply with all of the
obligations, requirements and duties of a principal contractor set out in the
CDM Regulations and the Approved Code;

ensure that the construction phase plan for the Works has the features
required by the CDM Regulations and the Approved Code and that any
amendment by the Construction Contractor to the construction phase plan is
notified to the Contractor who shall thereupon notify the CDM Co-ordinator
(unless that role is filled, at the relevant time, by the Construction
Contractor);
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244

24.5

246

247

24.8

24.8.1

24.8.2

249

2410

24101

24.10.2
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Not Used.

The Construction Contractor shall not at any time terminate, withdraw or
derogate in any manner from its acceptance of its responsibilities as
Principal Contractor.

The Contractor shall be entitled to revoke the appointment of the
Construction Contractor as the Principal Contractor at any time by giving
notice to the Construction Contractor. If the Contractor considers in its
reasonable opinion that the Construction Contractor has ceased to be
competent to perform the obligations, requirements and duties imposed on
a Principal Contractor and if thereupon the Contractor revokes such
appointment, the Construction Contractor shall be liable for the reasonable
additional cost incurred by the Contractor in procuring the performance of
the obligations, requirements and duties of a replacement Principal
Contractor.

The Construction Contractor shall comply at no cost to the Contractor with
all the reasonable requirements of the Principal Contractor (where the
Construction Contractor is not the Principal Contractor) and/or the CDM Co-
ordinator to the extent that such requirements are necessary for compliance
with the CDM Regulations; and no extension of time shall be given in
respect of such compliance.

The Construction Contractor shall provide, and shall ensure that any sub-
contractor, through the Construction Contractor, provides, such information
to the Principal Contractor (where the Construction Contractor is not the
Principal Contractor) and/or CDM Co-ordinator as the Principal Contractor
and/or CDM Co-ordinator (as relevant) reasonably requires for the
preparation of the construction phase plan and/or the health and safety file
required by the CDM Regulations.

The Construction Contractor warrants to the Contractor that:

it has and shall continue to have the competence to perform the obligations,
requirements and duties imposed on it under this Contract in respect of the
CDM Regulations (whether as a Principal Contractor, contractor or designer)
and to conduct its undertaking without convening any prohibition contained
in the CDM Regulations; and

it has allocated or (as appropriate) will allocate adequate resources to
enable it to comply with such obligations, requirements and duties.

The Contractor shall notify the Construction Contractor (in its capacity as
Principal Contractor under the CDM Regulations) of any change in
circumstances relating to the Works of which it is or ought reasonably to be
aware which may affect the health and safety of persons involved, or likely
to become involved, in the Works.

The Construction Contractor shall:

include in the design of the Works all information relating to the design and
materials which might reasonably affect the health and safety of persons
working on the Works, including persons involved in the maintenance and
repair of the Works; and

indemnify the Contractor against any liability incurred by the Contractor in

connection with any breach by the Construction Contractor of any of its
obligations under this Clause 24.
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2411

2412

2413

2414

2415

24.16

2417

24.18

The Construction Contractor shall abserve and shall ensure the observance
by its staff and sub-contractors, and its and their agents and representatives
of ail current and relevant health and safety precautions appropriate in
accordance with Good Industry Practice for the protection of itself, its staff,
the sub-contractors and any other persons invited on to or visiting the Site
or the Works including all precautions required o be taken by or under any
Legislation (including the CDM Regulations).

The Construction Contractor shall ensure the observance by itself and the
Construction Contractor Parties of all current and relevant rules, regulations
and requirements of statutory or regulatory authorities and environmental
protection binding upon the Construction Contractor and/or any
Construction Contractor Party concerning building works and fire
prevention.

The Construction Contractor shall allow the Contractor and the Authority
and their representatives access upon giving notice requesting access
without charge to each and every health and safety file upon giving written
notice and if this Contract shall determine for any reason the Construction
Contractor shall hand over to the Contractor the health and safety file.

The Construction Contractor shall make available to the Contractor prior to
Completion upon notice and without charge a copy of every current health
and safety file in respect of the Works.

On termination or expiry of this Contract the Construction Contractor shall
hand over to the Contractor all existing copies of the health and safety file in
respect of the Works.

The Construction Contractor hereby grants to the Contractor an irrevocable,
royalty-free and non-exclusive licence to use and reproduce any information
or documents contained at any time within any health and safety file for any
purpose connecied with the Works. Such licence shall carry the right to
grant sub-licences and shall be transferable to third parties.

Insofar as the beneficial ownership of copyright and all other intellectual
property and design rights in any information or documents contained at any
time in a health and safety file will be vested in any person other than the
Construction Contractor, the Construction Contractor shall procure, as a
condition precedent to the appointment of such beneficial owner, that they
grant to the Contractor an irrevocable, perpetual, royalty free and non-
exclusive licence to use and reproduce the health and safety file for any and
all purposes connected with the Works. Such licence shall carry the right to
grant sub-licences and shall be transferable to the third parties.

The Construction Contractor shall provide all the assistance and information
reasonably required by the Contractor to enable the Contractor to comply
with its obligations to the Authority under Clause 62 of the Project
Agreement.

25. SUBCONTRACTING BY THE CONSTRUCTION CONTRACTOR

251

20120773696.36\SC01

The Construction Contractor shall not be relieved or excused of any
responsibility, liability or obligation under this Contract by the appointment of
any sub-contractor and/or consultants (including, but not limited to, the
Professional Team). The Construction Contractor shall, as between itself
and the Coniractor, be responsible for the selection, pricing, performance,
acts, defaults, omissions, breaches and negligence of all sub-conftractors
and/or consultants. All references in this Contract to any act, default,
omission, breach or negligence of the Construction Contractor shall be
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construed accordingly to include any such act, default, omission, breach or
negligence of the Construction Contractor's sub-contractors and/or
consultants.

The Construction Contractor may not sub-contract all, or substantially all, of
the carrying out of the Works (including any design thereof) without the prior
written approval of the Contractor.

The Construction Contractor shall:

following the approval of the Contractor pursuant to Clause 25.2 above
procure the appointment of any Specified Sub-Contractor and/or consultants
as soon as practicable on terms to be approved by the Contractor (such
approval not to be unreasonably withheld or delayed) and within 7 Days after
the appointment of each Specified Sub-Contractor and/or consultant supply
the Contractor with a copy of each completed appointment;

at all times comply with its obligations under sub-contracts and shall not
terminate or vary (save for minor amendments which are not material to the
Project and which do not adversely affect the rights of the Contractor or the
Authority) the same without the written consent of the Contractor (which shall
not be unreasonably withheld or delayed);

take reasonable steps to ensure that sub-contractors and all other persons
employed by the Construction Contractor in connection with the Works
comply with all relevant Legislation relating to employment including (without
limitation) the Race Relations Act 1976, the Sex Discrimination Act 1975 and
the Disability Discrimination Act 1996;

notify the Contractor promptly of any notices received by the Construction
Contractor (whether from any local or other competent authority or from any
Adjoining Owner) relating in any way to the Site and shall supply a copy of
every such notice to the Contractor within five Days after the receipt of it;

be wholly responsible (in accordance with and subject to the terms of this
Contract) for the acts, omissions, negligence or defaults in carrying out the
Works of all Construction Contractor Parties engaged in connection with the
Works;

pay all fees, charges and other payments whatever which may at any time
be payable to any third party and/or Relevant Authority in respect of the
Works (except planning fees payable in respect of the Planning Permission
or Permits for the MBT Facility);

enforce the provisions of sub-contracts;

procure that immediately upon their appointment each member of the
Professional Team provides a warranty to the Contractor, and the Authority
substantially in the appropriate form set out in Schedule 5 of this Contract;

ensure immediately upon their appointment that each Specified Sub-
Contractor and/or consultant executes and delivers to the Contractor a deed
of warranty in favour of the Contractor substantially in the forms set out at
Schedule 6 of this Contract;

whenever the Contractor from time to time requires, ensure that the
Construction Contractor andfor each Specified Sub-Contractor and/or
consultant executes and delivers to the Contractor a deed of warranty in
favour of any Funder substantially in the forms set out at Schedule 6 of this
Contract;



25.3.11

25.3.12

use reasonable endeavours to obtain where appropriate a parent company
guarantee from the parent company (to the extent there is one) of each
sub-contractor and/or consultant who it appoints and who shall be required
to provide a warranty pursuant to Clauses 25.3.8, 25.3.9 and 25.3.10 and
shall use reasonable endeavours to see that such parent company
guarantee is assignable to the Contractor or the Authority or the Lender
upon step-in or novation of the appointment to the Contractor or the
Authority or the Lender (as appropriate); and

use reasonable endeavours to ensure that each member of the Professional
Team is appointed on terms that require the relevant member of the
Professional Team to provide a sufficient level of professional indemnity
insurance cover, appropriate to the nature and the value of the services
and/or works which they are providing to the Construction Contractor.

26. RIGHTS OF ENTRY

26.1

26.2

26.3

26.3.1

26.3.2

264

26.5

26.6
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The Authority, the Authority's Representative, the Lender, the Lender's
Technical Adviser and any person authorised by the Contractor or the
Contractor's Representative shall have, at all reasonable times and upon
giving reasonable prior notice (except in the case of emergency), the right to
enter the areas on the Site on which Works are being undertaken by the
Construction Contractor (whose approval shall not be unreasonably
withheld or delayed). Such entitlement shall be for the purpose of
inspecting the Works and ensuring that the Construction Contractor is
observing and performing the provisions of this Contract.

The entittement set out in Clause 26.1 shall include access to the
workshops or other places of the Construction Contractor where work is
being prepared for this Contract, and when work is to be so prepared in
workshops or other places of a sub-contractor to the Construction
Contractor shall by a term of the sub-contract so far as possible secure a
similar right of access to those workshops or places for the Contractor and
his representatives and shall do all things reasonably necessary to make
such right effective.

Access in accordance with Clause 26 may be subject to such reasonable
restrictions of the Construction Contractor or of any sub-contractor as are
necessary:

to protect any proprietary right of the Construction Contractor or of any sub-
contractor in the work referred to in Clause 26 (but no such restrictions on
access shall apply to the Works); and/or

to comply with any health and safety requirements.

The Construction Contractor shall supply to any person visiting the Site
pursuant to this Clause 26 such information in respect of the Works as may
reasonably be required.

The Contractor shall procure that the parties referred to in Clause 26.1 shall
not (whether by act or omission) obstruct, hinder or prevent the Construction
Contractor or any Construction Contractor Party from carrying out any of the
Construction Contractor's obligations under this Contract.

The Construction Contractor shall procure that satisfactory facilities are
made available to the persons entitled to enter the Site pursuant to Clause
26.1 and that reasonable assistance is given to such persons for the
purposes of that Clause.
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27. OUTGOINGS

The Construction Contractor will pay and indemnify the Contractor against all taxes
assessments duties charges impositions and outgoings from time to time charged
which relate to the Works including any costs of utilities relating to the Works.

28. AS-BUILT DRAWINGS

Within 21 Days of Completion the Construction Contractor without further charge to
the Contractor shall provide the Contractor and the Authority with a set of As-Built
Drawings for the Works and the Construction Contractor acknowledges the provisions
of Clause 40 of the Project Agreement.

29. INSTRUCTIONS

291

202

20.3

204

295
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The Construction Contractor shall constantly keep upon the Site a
competent person-in-charge and any instructions, notices and
communications given to him by the Contractor and/or the Contractor's
Representative shall be deemed to have been issued to the Construction
Contractor.

The Construction Contractor shall forthwith comply with all instructions
issued by the Contractor and/or the Contractor's Representative relating to
any matter in respect of which the Contractor and/or the Contractor's
Representative is expressly empowered by this Contract to issue
instructions. Such compliance shall be at the Construction Contractor’s cost
save where and to the extent that it is expressly provided otherwise in this
Contract.

The Contractor and the Contractor's Representative shall be deemed
conclusively to be empowered expressly by this Contract to issue any
instruction which either of them issue by reason of the exercise of any right
or entittement by the Authority in relation to the Works, or which it issues to
ensure compliance with the Project Agreement.

If within 7 Business Days after receipt of a written notice from the
Contractor requiring compliance with an instruction (or in the case of an
instruction referred to in Clause 29.3, within such shorter equivalent period
as may be applicable to the Contractor under the Project Agreement or any
other Project Document) the Construction Contractor does not comply
therewith, the Contractor may itself execute or employ or pay other persons
to execute any work or take any other step whatsoever which may be
necessary to give effect to such instruction and all additional costs incurred
in connection with such work or other steps shall be reimbursed by the
Construction Contractor to the Contractor on demand (or may be deducted
by the Contractor from any sum due to the Construction Contractor from the
Contractor under this Contract).

Upon receipt of an instruction to him from the Contractor and/or the
Contractor's Representative, the Construction Contractor may request the
Contractor and/or the Contractor's Representative to specify in writing the
provision of this Contract (or of the relevant Project Document) which
empowers the Contractor and/or the Contractor's Representative to issue
that instruction. The Contractor and/or the Contractor's Representative (as
appropriate) shall forthwith comply with such request, provided however that
the Construction Contractor shall in any event be obliged to comply with any
such instruction, and any dispute regarding the Contractor's and/or the
Contractor's Representative's power to issue the same shall be resolved in
accordance with Clause 46.
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206

20.7

All instructions issued by the Contractor shall be issued in writing.

The Contractor may instruct the Construction Contractor to suspend or
postpone the carrying out of all or part of the Works and where such
suspension or postponement is expressly provided for elsewhere in this
Contract or arises in consequence of any breach or default of the
Construction Contractor, the Construction Contractor shall itself bear any
cost arising from such suspension and shall not be entitled to any extension
of time in respect thereof.

30. OPENING UP AND INSPECTIONS

301

30.2

30.3

304

30.5

30.6
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The Contractor may issue instructions requiring the Construction Contractor
to open up for inspection any part or parts of the Works or to arrange for or
to carry out any test of any materials or goods (whether or not already
incorporated in the Works) and the Construction Contractor shall comply
with such request.

If, following the issue of instructions by the Contractor pursuant to Clause
30.1, the inspection shows that the relevant part or parts of the Works or
any materials or goods are not defective and comply with this Contract, any
delay, increased cost, loss or other detriment caused to the Construction
Contractor by reason of those instructions shall be treated as if they had
arisen due to a Compensation Event.

If, following the issue of instructions by the Contractor pursuant to Clause
30.1, the inspection shows that the relevant part or parts of the Works or
any materials or goods is or are defective and/or not compliant with this
Contract, the Construction Contractor shall rectify and make good the
Works and any additional work required as a consequence of such
rectification and/or making good the Works shall be carried out by the
Construction Contractor at no cost to the Contractor and the Construction
Contractor shall not be entitled to any extension of time in relation to such
rectification and making good of the Works.

Without prejudice to the issue of instructions by the Contractor pursuant to
this Clause 30 the Parties acknowledge that the exercise of such rights shall
not in any way affect the obligations of the Construction Contractor under
this Contract save as expressly set out in this Clause 30.

If, following any viewing, visit or inspection made by the Coniractor, it is
discovered that there are defects in the Works or that the Construction
Contractor has materially failed to comply with the Specification or the
Construction Contractor's Proposals, the Contractor may (without prejudice
to any other right or remedy available to it) by notice to the Construction
Contractor increase the level of its monitoring in relation to the Works until
such time as the Construction Contractor shall have demonstrated to the
reasonable satisfaction of the Contractor that it is capable of performing and
will perform all its obligations under this Contract.

If, following the exercise by the Contractor of its rights pursuant to Clause
30.1, the Contractor is of the opinion that the inspection shows that the
relevant part or parts of the Works or any materials or goods is or are
defective and/or not in compliance with this Contract and the Construction
Contractor does not agree with such opinion, the matter shall be determined
in accordance with Clause 46.
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31.

32.

UNFIXED GOODS AND MATERIALS

Site Materials shall not be removed from the Site unless the Contractor has consented
in writing to such removal, which consent shall not be unreasonably withheld. Where
the value of any Site Materials has been included in any Interim Payment, those Site
Materials shall be the property of the Contractor, but the Construction Contractor shall
bear the risk of loss and damage to them. The Construction Contractor shail include
in all sub-contracts provisions necessary to give effect to this Clause 31 and shall
notify all of its sub-contractors of the existence and terms of such provisions. Where
the Contractor has paid for any materials or goods stored off the Site, the Construction
Contractor must clearly identify (or procure that its sub-contractors identify) the
materials or goods as being the property of the Contractor so far as is practical without
damaging or defacing those materials or goods.

SITE MATTERS

32.1 The Site Conditions shall be the sole responsibility of the Construction
Contractor and accordingly (but without prejudice to any other obligation of
the Construction Contractor under this Contract) the Construction
Contractor shall be deemed to have:-

32.1.1 carried out a ground physical and geophysical investigation and to have
inspected and examined the Site and their surroundings and (where
applicable) any existing structures or works on, over or under the Site;

32.1.2 satisfied itself as to the nature of the Site Conditions, the ground and the
subsoil, the form and nature of the Site, the load bearing and other relevant
properties of the Site, the risk of injury or damage to property affecting the
Site, the nature of the materials (whether nature or otherwise) to be
excavated and the nature of the design, works and materials necessary for
the execution of the Works;

32.1.3 satisfied itself as to the adequacy of the means and rights of access to and
through the Site and any accommodation it may require for the purposes of
fulfilling its obligations under this Contract (such as additional land or
buildings outside the Site);

3214 satisfied itself as to the possibility of interference by persons of any
description whatsoever (other than the Contractor) with access to or use of,
or rights in respect of, the Site with particular regard to Adjoining Owners of
any; and

3215 satisfied itself as to the precautions, times and methods of working
necessary to prevent any nuisance or interference, whether public or private,
being caused to third parties.

32.2 The Construction Contractor accepts full responsibility for all matters
referred to in Clause 32.1 and the Construction Contractor shall:-

3221 not be entitled to make any claim against the Contractor or the Authority in
relation to Site Conditions without prejudice to Clause 38, on any grounds
including the fact that incorrect or insufficient information on any matter
relating to the Site was given to it by any person, whether or not a Contractor
Party or the Authority or an Authority Related Party; and

32.2.2 be responsible for, and hold the Contractor harmless from, cleaning up and
otherwise dealing with all or any existing Contamination discovered at the
Site or Contamination released or otherwise caused by the Construction
Contractor while performing the Works, so that it shall at all times comply
with its obligations under this Contract including complying with, at its own
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cost, any applicable Legislation and any Consents, orders, notices or
directions of any regulatory body (whether made against the Construction
Contractor, the Contractor or the Authority).

33. CHANGES

33.1

33.1.1

33.1.2

33.1.3

33.1.4

The Contractor may, at its discretion and of its own volition, instruct the
Construction Contractor to vary the Works or the design thereof or the
conditions under which the Works are to be carried out, including:

the addition, omission or substitution of any work;

the alteration of the kind or standard of any of the design, materials or goods
to be used in the Works;

the removal from the Site of any work executed or materials or goods
brought thereon by the Construction Contractor for the purposes of the
Works other than work, materials or goods which are not in accordance with
this Contract; or

any other such variation which the Authority is entitled to require in
accordance with Clause 107 of the Project Agreement,

(in each case, a "Contractor Variation") and no Contractor Variation instructed by the
Contractor shall vitiate this Contract.

33.2

33.3

33.4

33.5
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Where the Contractor issues an instruction which is not expressed to
propose a Contractor Variation but the implementation of which the
Construction Contractor reasonably considers should constitute a
Contractor Variation, the Construction Contractor shall submit to the
Contractor within five (5) Business Days after the date of the relevant
instruction and (in any event) before putting into effect such instruction a
notice that it considers a Contractor Variation to have been proposed. The
Contractor shall within a further five (5) Business Days revoke or confirm the
instruction and, where the Contractor confirms the instruction, the
Contractor shall either confirm that it is instructing a Contractor Variation or
state that in the Contractor's opinion its instruction should not be treated as
a Contractor Variation. Where the Contractor confirms that it is instructing a
Contractor Variation, the relevant provisions of this Clause 33 shall apply
thereto. Where the Contractor states that in its opinion its instruction should
not be treated as a Contractor Variation, the Construction Contractor shall
promptly comply with such confirmed instruction, and any dispute as to
whether the instruction should be treated as a Contractor Variation shall be
determined in accordance with Clause 46.

Not used.

The Construction Contractor shall, if requested by the Contractor, give to
the Contractor in good faith within eight (8) Business Days of receipt of an
instruction for a Contractor Variation, a preliminary non-binding indication of
any expected delay in the completion of the Works and the estimated cost
(together with a cost breakdown) of implementing the Contractor Variation
together with such other information as the Contractor may reasonably
require. Following receipt of any such indication the Contractor may instruct
the Construction Contractor that he does not wish to proceed with the
relevant Contractor Variation.

The Construction Contractor shall, within 14 Days of receiving the

Contractor's instruction for the Contractor Variation, respond to the
Contractor with a written notice stating:
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33.56.1

33.5.2

33.5.3

33.5.4

33.6

33.6.1

33.6.2

33.6.3

33.6.4
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the steps which the Construction Contractor proposes to take to implement
the Contractor Variation giving such level of detail as is reasonable and
appropriate in all the circumstances;

any additional payment, or reduction in payment, which the Construction
Contractor considers should be made under this Contract in respect of
implementing the Contractor Variation, calculated in accordance with Clause
33.6;

whether in the view of the Construction Contractor implementing the
Contractor Variation would be likely to cause:

(a) Completion to occur after the Works Completion Date and/or the
relevant Longstop Date; and/or

(b) RT Completion to occur after the RT Completion Date and/or the
RT Completion Longstop Date,

and giving an estimate of the extension of time likely to be required (subject
to any further time required to obtain or amend any Consents); and

any of the Consents which must be obtained or amended for the Contractor
Variation to be implemented and the latest date by which any such Consent
must be obtained or modified for the matters set out in Clauses 33.5.1 to
33.5.3 above (inclusive) to remain valid, such date being a reasonable
period of time after service of the notice by the Construction Contractor
under this Clause 33.5.

The additional or reduced payment to be made in respect of implementing a
Contractor Variation shall be calculated having reference to the following
provisions:

the valuation of additional or substituted work shall be consistent with the
values of work of a similar character set out in the Contract Sum Analysis
making due allowance for any change in the conditions under which the
Work is carried out and/or any significant change in the quantity of work so
set out. Where there is no work of a similar character set out in the Contract
Sum Analysis a fair valuation shall be made;

the valuation of the omission of work shall be in accordance with the values
in the Contract Sum Analysis;

any valuation of work shall (where appropriate) include allowance for any
necessary addition to or reduction in the provision of site administration, site
facilities and temporary works;

where an appropriate basis of a fair and reasonable valuation of additional or
substituted work is day work, the valuation shall comprise:

(a) the prime cost of such work (calculated in accordance with the
"Definition of Prime Cost of day work carried out under a Building
Contract" issued by the Royal Institution of Chartered Surveyors
and the Building Contractor's Confederation (now Construction
Confederation) which was current at the date of this Contract)
together with percentage additions to each section of the prime
cost at the rates set out by the Construction Contractor in the
Contract Sum Analysis; or

(b) where the work is within the province of any specialist trade and
the said institution and the appropriate body representing the



33.6.5

contractors in that trade have agreed and issued a definition of
prime cost of day work, the prime cost of such work calculated in
accordance with that definition which was current at the date of this
Contract together with percentage additions to the prime cost at
the rates set out by the Construction Contractor in the Contract
Sum Analysis; and

to the extent that the valuation does not relate to the execution of additional
or substituted work or the omission of work or to the extent that the valuation
of any work or liabilities directly associated with a Contractor Variation
cannot reasonably be reflected in the valuation by the application of Clauses
33.6.1 to 33.6.4 (inclusive), a fair and reasonable valuation thereof shall be
made;

provided that no allowance shall be made under this Clause 33.6 for cost associated
with any delay to the regular progress of the Works, or for any other cost, loss and/or
expense associated with the implementation of a Contractor Variation, to the extent
that the Construction Contractor would be reimbursed for the same under any other
provision in this Contract.

33.7

33.8

33.9

33.10

33.10.1

33.10.2

33.10.3
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If the Parties agree upon the matters stated in the Construction Contractor's
notice as aforesaid (including any agreed modifications thereto) then the
Contractor Variation shall be implemented by the Construction Contractor
on that basis and the Contractor shall make such payments and grant such
extensions of time as are agreed. Following such agreement, the
Construction Contractor shall not be entitled to any further or other
payments or extensions of time in respect of implementing that Contractor
Variation.

If the Parties fail to agree upon any of the matters stated in the Construction
Contractor's notice given, in respect of a Contractor Variation, under Clause
33.5, the Contractor may nevertheless instruct the Construction Contractor
to proceed with implementing that Contractor Variation. The Construction
Contractor shall forthwith comply with such instruction and the matters not
agreed shall be determined in accordance with Clause 46.

The Contractor may withdraw an instruction for a Contractor Variation upon
receiving the Construction Contractor's notice in respect thereof, given
under Clause 33.5, or at any time while a Consent or amendment to a
Consent is awaited which is necessary in order for the Contractor Variation
to be implemented.

Where the Contractor issues a Contractor Variation pursuant to the issue of
an Authority Notice of Change the Construction Contractor shall:

provide to the Contractor all information requested by the Contractor which
the Contractor is required to give to the Authority pursuant to Clauses 107.3
and 107.4 of the Project Agreement;

ensure that all information which the Contractor is required to provide in
respect of an Authority Notice of Change, is provided to the Contractor at a
time which will enable the Contractor to comply with any time constraints in
the Project Agreement, taking account of any further work which the
Contractor may have to do in relation to such information before it is in an
appropriate form for submission to the Authority; and

assist the Contractor if and to the extent required in any discussions with the
Authority pursuant to Clause 107.4 of the Project Agreement.
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33.11

33.12

33.13

33.14

33.15

33.16

33.17

33.18
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Where the Contractor wishes to propose a variation to the Contractor's
Works Proposals and such proposed variation would be subject to the
Review Procedure, the Construction Contractor shall provide all such
documents and other assistance as the Contractor shall require to enable
the Contractor to comply with its obligations under such Review Procedure
and Clause 28 of the Project Agreement.

I it shall be necessary to obtain or amend any of the Consents in respect of
any Contractor Variation then the Construction Contractor shall use all
reasonable endeavours to obtain any such Consent. The Contractor shall
(where its co-operation is required) use all reasonable endeavours {0 assist
and co-operate in obtaining any such Consent, and (where the co-operation
and assistance of the Authority is required) the Contractor shall use all
reasonable endeavours to obtain such co-operation and assistance.

If it shall not be possible to obtain any such Consent as is referred to in
Clause 33.12 by the latest date specified by the Construction Contractor
under Clause 33.5.4 or such later date as may be agreed between the
Parties the instruction for the Contractor Variation shall be deemed to be
withdrawn.

Notwithstanding any other provision of this Contract, where a Contractor
Variation is instructed by the Contractor pursuant to a confirmation of the
Estimate ("Change Confirmation") by the Authority pursuant to Clause
107.7 of the Project Agreement the Construction Contractor's entitiement to
an extension of time and to an addition to Contract Sum in respect of such
Contractor Variation shall be calculated on the basis of an Authority Derived
Benefit and subject to Clause 6. The Contractor shall notify the
Construction Contractor at the time that he issues an instruction for a
Contractor Variation whether such instruction is issued pursuant to an
Authority Notice of Change issued by the Authority's Representative and
shall promptly copy to the Construction Contractor any corresponding
Change Confirmation.

Where the Contractor instructs a Contractor Variation pursuant to a
Authority Notice of Change issued by the Authority and such corresponding
Authority Notice of Change is subsequently withdrawn or deemed to be
withdrawn, the Construction Contractor shall be entitled as an Authority
Derived Benefit and subject to Clause 6 to reimbursement of its out of
pocket expenses reasonably and properly incurred by the Construction
Contractor in relation to the corresponding Change.

The Contractor shall, within five (5) Business Days after becoming aware of
the position, inform the Construction Contractor if the Authority requires or
the Contractor requires a Change pursuant to the Project Agreement and
provide a copy of any Authority Notice of Change and/or Change
Confirmation issued by the Authority pursuant to the Project Agreement
forthwith to the Construction Contractor.

The Construction Contractor agrees to provide the Contractor with all
necessary information, advice and assistance required to ensure that the
Contractor is able to fully comply with the provisions of Clause 107 of the
Project Agreement and to protect its interests thereunder.

Subject to the ascertainment of any consequential amendment to the
Contract Sum pursuant to Clause 6 the Construction Contractor agrees to
be bound by any decisions (including but not limited to decisions relating to
Changes under the Project Agreement or implementation of the Change)
made between the Contractor and the Authority or any decision finally
determined under Clause 107 of the Project Agreement. The Construction
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Contractor shall provide the Contractor with all necessary advice information
and assistance required so that resulting changes to the Works can be
agreed between the Authority and the Contractor.

34. CHANGE IN LAW

34.1

34.2

34.2.1

34.2.2

3423

34.2.4

The Construction Contractor must comply with all relevant Legislation
applicable to it or to any Construction Contractor Party in relation to the
provision of the Works.

If a Qualifying Change in Law occurs or is shortly to occur then either Party
may write to the other to express an opinion on its likely effects giving
details of its opinion of:

any necessary change in the Works;

whether any changes are required to the terms of this Contract to deal with
the Qualifying Change in Law;

whether relief from compliance with obligations is required including the
obligation of the Construction Contractor to achieve the Works Completion
Date, the RT Completion Date, the Longstop Date and/or the RT Completion
Longstop Date; and

any estimated increase or decrease in the Contract Sum that would directly
result from the relevant Qualifying Change in Law;

in each case giving in full detail the procedure for implementing the change in the Site
or the Works. Responsibility for the costs of implementation shall be dealt with in
accordance with Clause 34.3 below.

34.3

34.3.1

34.3.2

34.4

34.5
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As soon as practicable after receipt of any notice from either Party under
Clause 34.2 above the Parties shall discuss and agree the issues referred
to in Clause 34.2 above and any ways in which the Construction Contractor
can mitigate the effect of the Qualifying Change of Law including:

providing evidence that the Construction Contractor has used or will use
reasonable endeavours (including (where practicable) the use of competitive
quotes) to oblige its sub-contractors to minimise any increase in costs and
maximise any reduction in costs; and

demonstrating how any increase or decrease in the Contract Sum to be
incurred is being measured in a cost effective manner, including showing
that when such increase or decrease in the Contract Sum is incurred or
would have been incurred, that foreseeable Changes in Law at that time
have been taken into account by the Construction Contractor.

If the Parties agree or it is determined under Clause 46, that the
Construction Contractor is required to incur additional time to complete the
Works or an increase in the Contract Sum due to a Qualifying Change in
Law then any increase in the Contract Sum or any extension of time/relief
from the Construction Contractor's obligations under this Contract as a
result of a Qualifying Change in Law shall be dealt with as a
"Compensation Event" in accordance with the provisions of Clause 37,
subject always to the provisions of Clause 6.

Any increase in the cost of providing the Works deriving from a General

Change in Law shall be the responsibility of the Construction Contractor,
except where otherwise provided in this Contract.
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35. PAYMENTS

351 The Contractor shall pay to the Construction Contractor the Contract Sum or
such other sum as shall become payable under and in accordance with this
Contract at the times and in the manner specified in this Contract. The
Contract Sum shall not be adjusted or altered in any way whatsoever, and
the Construction Contractor shall not be entitled to receive any payment in
addition to the Contract Sum, otherwise than in accordance with the express
provisions of this Contract. Where in this Contract it is provided that an
amount is to be added to or deducted from the Contract Sum or dealt with
by adjustment of the Contract Sum, then as soon as such amount is due
and ascertained in whole or in part and to the extent that such amount
relates to work already executed or costs already incurred such amount
shall be taken into account in the computation of the next application for
Interim Payment pursuant to this Clause 35 subject always to the other
express provisions of this Contract.

35.1A  The Construction Contractor shall forthwith upon entering into this Contract execute in
favour of the Contractor a Retention Bond in the form annexed at Schedule 9 to the
Contract from a bondsman to be approved by the Contractor and deliver the same to
the Contractor.

35.2 The amount due as an Interim Payment shall be the gross valuation as
referred to in Clause 35.3 less:

35.2.1  Notused.
35.2.2 the sum of the amounts paid in previous Interim Payments.

35.3 The gross valuation for the purposes of Interim Payments is the total of the
amounts referred to in Clause 35.3.1 and of the amount referred to in
Clause 35.3.2 less the amount referred to in Clause 35.3.3.

35.3.1  There shall be included the following:

(a) the total value of work properly executed including any design work
carried out by the Construction Contractor and any work so
executed pursuant to a Contractor Variation; and

(b) the total value of the materials and goods delivered to or adjacent
to the Works for incorporation therein by the Construction
Contractor but not so incorporated, provided that the value of such
materials and goods shall only be included as and from such times
as they are reasonably, properly and not prematurely so delivered
and are adequately protected against weather and other
casualties; and

(c) the value of materials not delivered to the Site to the extent allowed
in accordance with Clause 35.13; and

(d) the amount of the valuation of work executed by, or the amount of
any disbursements by, the Construction Contractor in accordance
with instructions of the Contractor as to the expenditure of
Provisional Sums to the extent not otherwise covered in this
Clause 35.3.1.

356.3.2
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35.3.3

35.4

35.5

35.6

35.7

36.8

35.9
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@) any other sum which is due from the Contractor to the Construction
Contractor in accordance with an express provision of this
Contract.

(a) any amount due from the Construction Contractor to the Contractor
under this Contract or which this Contract allows or requires to be
deducted from any amount due to the Construction Contractor.

The Construction Contractor shall submit applications for Interim Payment
to the Contractor (copied to the Contractor's Representative) and shall make
applications for Interim Payment up to and including the end of the period
during which the Works Completion Date occurs. Thereafter applications
for Interim Payment shall be made as and when further amounts are due to
the Construction Contractor and after the expiration of the Defects Liability
Period or on the issue of the Final Acceptance Certificate (whichever is the
later). The Contractor shall not be required to make any Interim Payment
within one (1) calendar month of having made a previous Interim Payment.

Each application for Interim Payment shall be accompanied by full and
itemised details of the items set out in Clause 35.3 including evidence that
the same have been properly calculated together with such details as may
be requested by the Contractor or the Lender. Each application for Interim
Payment shall be copied to the Lender, the Lender's Technical Adviser and
the Construction Contractor shall provide such information and evidence in
relation to amounts claimed in the application as the Lender's Technical
Adviser and/or the Contractor's Representative may reasonably require.

Notwithstanding any other provision of this Clause 35 or the state or
progress of the Works, unless and to the extent that an increase in the
Contract Sum has been agreed or otherwise determined in accordance with
this Contract and the amount of such increase is due to the Construction
Contractor in accordance with this Contract, in no month shall the gross
valuation for an Interim Payment referred to in Clause 35.3 in respect of
work executed (including any design work) or materials and goods supplied
exceed the maximum cumulative amount for that month, as set out in the
Cash Flow Forecast. The Construction Contractor shall not include in any
application for interim Payment any amount which exceeds his entitlement
as referred in this Clause 35.6.

Within nine (9) Days of receipt of an application for Interim Payment the
Contractor shall review and assess in conjunction with the Lender's
Technical Adviser such application. Not later than nine (9) Days after the
receipt of an application for Interim Payment (such ninth day being the "due
date for payment") the Contractor shall give a written notice specifying the
amount of payment proposed to be made in respect of that application, the
basis on which such amount is calculated and to what the amount relates
and, subject to Clause 35.8, shall pay the amount proposed no later than
the final date for payment.

Not later than five (5) Days before the final date for payment of an amount
due pursuant to Clause 35.7 the Contractor may give a written notice to the
Construction Contractor which shall specify any amount proposed to be
withheld and/or deducted from that due amount, the ground or grounds for
such withholding and/or deduction and the amount of withholding and/or
deduction attributable to each ground.

Not used.
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35.10

35.11

35.12

356.13

35.13.1
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The final date for payment of an amount due in an Interim Payment shall be
twenty eight (28) Days from the date of receipt by the Contractor of the
Construction Contractor's application for Interim Payment.

If the Contractor fails properly to pay the amount, or any part thereof, due to
the Construction Contractor by the final date for its payment the Contractor
shall pay to the Construction Contractor in addition to the amount not
properly paid simple interest thereon for the period until such payment is
made. Payment of such simple interest shall be treated as a debt due to the
Construction Contractor by the Contractor. The rate of interest payable
shall be two (2) per cent over the Base Rate of the Bank of England which is
current at the date the payment by the Contractor became overdue. Any
payment of simple interest under this Clause 35.11 shall not in any
circumstances be construed as a waiver by the Construction Contractor of
his right to proper payment of the principal amount due from the Contractor
to the Construction Contractor in accordance with, and within the time
stated in, this Contract or of the rights of the Construction Contractor in
regard to suspension of the performance of his obligations under this
Contract to the Contractor pursuant to Clause 35.12 or to determination of
his employment pursuant to the default referred to in Clause 40.

Without prejudice to any other rights and remedies which the Construction
Contractor may possess, if the Contractor shall, subject to any notice issued
pursuant to Clause 35.8, fail to pay the Construction Contractor in full by the
final date for payment as required by this Contract and such failure shall
continue for 7 Days after the Construction Contractor has given to the
Contractor written notice of his intention to suspend performance of his
obligations under this Contract to the Contractor and the ground or grounds
on which it is intended to suspend performance, then the Construction
Contractor may suspend such performance of his obligations under the
Contract to the Contractor until payment in full occurs. Such suspension
shall not be treated as an abandonment of the works to which Clause 40.1.2
refers or as a suspension to which Clause 40.1.3 refers or a failure to
proceed regularly and diligently with the Works to which Clause 40.1.4
refers.

Where the Construction Contractor wishes to be paid for Materials and
equipment not on the Site, the Construction Contractor shall:

(a) notify the Contractor and the Lender in advance of the application
for Interim Payment in respect of such Materials and equipment;

(b) provide to the Contractor documentary evidence that the property
in the said Materials and equipment has vested in the Construction
Contractor;

(c) provide to the Contractor documentary evidence that said Materials

and equipment are insured against loss or damage for their full
value under a policy of insurance protecting the interests of the
Contractor and the Construction Contractor in respect of the
Specified Perils, theft and accidental damage during the period
commencing with the transfer of property in said Materials and
goods to the Construction Contractor until they are delivered to, or
adjacent to, the Works;
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35.13.2

35.13.3

35.14

35.15

35.16

INIDTTILEE IENSCD

{d) suitably mark or otherwise plainly idenfify the Materials and
equipment so as to show that their destination is the Site, that they
are the property of the Contractor and (where they are not stored
at the premises of the Construction Contractor) to whose arder
they are held;

(e send to the Contractor a schedule listing and giving the value of
every item of such Materials and equipment not on the Site and
inviting the Contractor andfor the Lender to inspect them. The
reasonable costs of any such inspection shall be borme by the
Canstruction Contractor.

Following compliance by the Construction Contractor with the provisions of
Clause 35.13.1 above the Contractor shall decide whether it is prepared to
approve payment for any items of Materials and equipment not on the Site
provided that;

{a) the Contractor shall be under no obligation to approve such
payment; and
(b) the Contractor shall not approve such payment unless and until the

Construction Contractor delivers or has delivered a bond or bonds
in the form attached at Schedule 14 in favour of the Contractor
that: *

{i) covers the value of any payments made and to be made
under Clause 35.13.3:

(ii} also covers the value of any part of the Advance
Payment that has not been reimbursed pursuant to
Clause 35.16; and

{iii} includes (in Appendix 1 to such bond), description of any
materials and equipment for which payment is to be
made.

Subject to Clause 35.17, the Construction Contractar shall be entitled to
include in the next application for Interim Fayment to the Contractor the
value of Materials and equipment requested by the Construction Contractor
in respect of which it has complied with the requiremnents of Clause 35.13.1
and for which the Contractor has notified the Construction Contractor
pursuant to Clause 35.13.2 that the Confractor is prepared to approve
payment,

The obligation of the Contractor to make payment under this Contract is
subject to the provisions of the CIS and the Construction Contractor agrees
to comply, and where necessary to procure the compliance of any sub-
contractor or supplier, with the provisions of the CIS,




MBT Flant element Parcentage of Advance
Payment to be repaid

i

3517  Prior to the Advance Payment and any payment pursuant to Clause 3513
being due andfor payable, the Construction Contractar shall deliver to the
Contractor a bond In the form attached at Schedule 14 in favour of the
Contractor from a surely approved by the Contractor,

3518  Prior to the date of this Contract the Construction Contractor has been
appointed to perform certain preliminary works under a letter of intent daled
26 July 2007 (the "Letter of Intent”). Under the Letter of Intent, the
Construction Contractor has been paid the sum of £482,490 (four hundred
and eighty two thousand, four hundred and ninety pounds) for preliminary
works (the "Preliminary Works Payment").

3519  The Preliminary Works Payment shall be reimbursed by the Construction
Contractor to the Caontractor by deduction from the first Interim Payment
made in respect of applications submitted by the Construction Contractor
pursuant to Clause 35.4, Should the first Interim Payment be lass than the
Preliminary Works Paymeni, the remainder of the Preliminary \Works
Payment shall be deducted from the second Interim Payment and any
subsequent Interim Payments as applicable.

3520 The Contractor shall issue instructions to the Construction Caontractor in
regard to the expenditure of Provisional Sums.

35.21 Upon receipt of an instruction under Clause 35.20, the Construction
Contractor shall at all times take all reasonable steps to minimise and
mitigate any costs arising out of such instructian,

3522  Subject to Clause 35.23 the value of all work executed by the Construction

Contractor in accordance with instructions of the Contractor as to the
expenditure of Provisional Sums shall be such amount as is agreed by the
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35.23

35.24

35.25

Contractor and the Construction Contractor or, where not agreed, shall,
unless otherwise agreed by the Contractor and the Construction Contractor,
be valued in accordance with Clauses 33.6.1 to 33.6.5 (excluding the last
paragraph of Clause 33.6.5).

The Parties acknowledge and agree that instructions in regard to the
expenditure of Provisional Sums shall not entile the Construction
Contractor to any adjustment to the Works Completion Date, the RT
Completion Date, the Longstop Date and/or the RT Completion Longstop
Date or to any cost associated with any delay to the regular progress of the
Works, or to any cost, loss andlor expense associated with the
implementation of any instructions with regard to the expenditure of
Provisional Sums.

The Construction Contractor acknowledges that in agreeing the Works
Completion Date, the RT Completion Date, the Longstop Date, the RT
Completion Longstop Date and the Works Programme that he has taken
into account the Provisional Sums and the fact that the Contractor may
issue instructions pursuant to Clause 35.20.

Notwithstanding any other provision of this Clause 35, it shall be a condition
precedent to any entitlement of the Construction Contractor to payment of
any amounts included in an application for an Interim Payment that the
Construction Contractor has produced a revised forecast spend profile (as
referred to in Schedule 11, page 25 under the heading "Financial
Management") which has been approved by each of the Contractor's
Representative and the Lender's Technical Adviser, and no payment shall
become due to the Construction Contractor under this Contract until such
approval has been obtained provided that this Clause 35.25 shall not restrict
the payment of the Advance Payment in accordance with Clause 35.15.

36. FINAL ACCOUNT

36.1

36.2

36.3

36.3.1

36.3.2

36.3.3

Within three (3) months after RT Completion the Construction Contractor
shall submit the Final Account and the Final Statement referred to in
Clauses 36.2 and 36.4 respectively for agreement by the Contractor and the
Lender and the Construction Contractor shall supply the Contractor and the
Lender with such supporting documents as either may reasonably require.

The Contract Sum shall be adjusted in accordance with this Contract
including any agreement by the Construction Contractor and the Contractor
pursuant to Clause 33.7 and the "Final Account” shall set out the Contract
Sum together with the adjustments set out in Clause 36.3.

There shall be deducted from the Contract Sum:

any reduction in payment in respect of an Contractor Variation;

any other amount which is required by this Contract to be deducted from the
Contract Sum or which is due or has become due from the Construction
Contractor to the Contractor; and

all Provisional Sums included in the Contract Sum Analysis.

There shall be added to the Contract Sum:

36.3.4
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any additional payment entitlement of the Construction Contractor in respect
of an Contractor Variation pursuant to Clause 33;
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36.7

36.3.5 any additional payment entitlement of the Construction Contractor properly
arising under Clause 37 (subject to Clause 6, if applicable);

36.3.6 any other amount which is required by this Contract to be added to the
Contract Sum;

36.3.7 any other sums in addition to the Contract Sum which the Construction
Contractor is, or has become, entitled to be paid under this Contract; and

36.3.8 the amount of the valuation of work executed by, or the amount of any
disbursements by, the Construction Contractor in accordance with the
instructions of the Contractor as to the expenditure of Provisional Sums.

36.4 The "Final Statement” shall set out:
36.4.1 the amount resulting from the operation of Clauses 36.2 and 36.3; and

36.4.2 the sum of amounts already paid by the Contractor to the Construction
Contractor;

and the difference (if any) between the two sums shall be expressed as a balance due
to the Construction Contractor from the Contractor or to the Contractor from the
Construction Contractor as the case may be;

and the Final Statement shall state to what the balance relates and the basis on which
the balance has been calculated.

36.5 The Final Account and the Final Statement as submitted by the
Construction Contractor in accordance with Clause 36.1 shall within one
(1) month from whichever of the following is the latest date:

36.5.1 the end of the Defects Liability Period;
36.5.2 the end of any extended Defects Liability Period;
36.5.3 the date of issue of the Final Acceptance Certificate; or

36.5.4 the date of submission of the Final Account and the Final Statement to the
Contractor by the Construction Contractor;

be conclusive as to the balance due between the Parties in accordance with the Final
Statement, except to the extent that the Contractor disputes anything in that Final
Account or Final Statement before the date on which, but for the disputed matters, the
balance would be conclusive.

36.6 If the Construction Contractor does not submit the Final Account and the
Final Statement within the three (3) months referred to in Clause 36.1 the
Contractor may on the expiry of the said three (3) months give notice in
writing to the Construction Contractor that if the Final Statement and Final
Account are not submitted by the Construction Contractor within two (2)
months from the date of the written notice the Contractor may himself
prepare (or have prepared) and send to the Construction Contractor a Final
Account and Final Statement ('Contractor's Final Account” and
"Contractor's Final Statement").

The Contractor's Final Account shall set out the Contract Sum together with
such adjustments as are referred to in Clause 36.3 and such other adjustments which
are in accordance with this Contract as the Contractor, on the information in his
possession, can make. The Contractor's Final Statement shall set out:
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36.7.1 the amount staled in the Confractor's Final Account; and

3672 the sum of amounts already paid by the Contractor to the Construction
Contractor,

and the difference (if any) between the two sums shall be expressed as a balance due
lo the Construction Contractor from the Contractor or to the Contractor from the
Construction Contracter &8s the case may be, and the Contractor's Final Statement
shall state to what the balance relates and the basis on which the balance has been
caleulated,

36.8 The Contractor's Final Account and the Contractor's Final Statement as sent
to the Construction Contractor by the Conlractor in accordance with
Clause 36.6 shall within one (1) month from whichever of the following is the
latest date:

36.8.1  the end of the Defects Liability Period,
3682 the end of any extended Defacts Liability Period;
38.8.3 the date of issue of the Final Acceptance Certificate; or

3684 the date of submission of the Contractor's Final Account and the Final
Staternent to the Construction Contractor by the Contractor;

be conclusive as to the balance due between the Parties in accordance with the
Contractor's Fingl Statement excepl to the extent that the Construction Contractor
disputes anyihing in that Contractor's Final Account or Final Statement before the date
on which, but for the disputed matters,"the balance would be conclusive,

36.9 Mot later than five {5) Days after the Final Statement becomes conclusive as
to the balance due between the Parlies in accordance with Clause 36.5 or
after the Contractor's Final Statement becomes conclusive as to the balance
due between the Parlies in accordance with Clause 36.8 the Contractor
shall give a written notice to the Construction Contractar which shall specify
the amount of the payment proposed to be made in respect of any balance
stated as due to the Construction Contractar from the Contractor in the Final
Statement or in the Contractor's Final Statement.

3610  The final date for payment of the said balance payable by the Cantractor to
the Construction Contractor or by the Construction Contractor to the
Contractor as the case may be shall be twenty eight (28) Days from the date
the Final Statement becomes conclusive as to the balance due between the
Parties in accordance with Clause 36.5 or after the Contractor's Final
Statemenl becomas conclusive as to the balance due between the Parties
in accordance with Clause 36.8. Not later than five (§) Days before the final
date for payment of any balance to the Construction Contractor the
Contractor may give a written notice ta the Construction Contractor which
shall specify any amount proposed to be withheld andfor deducted from
such balance due to the Construction Contractor, the ground or grounds for
such withholding andior deduction and the amount of withholding and/ar
deduction attributable to each ground.

3841 Notused.

36,12  If the Contractor or the Construction Contractor fails properly to pay the said
balance, or any part thereof, by the final date for its payment the Contractor
or the Construction Contractor as the case may be shall pay to the other, in
addition to the balance not properly paid, simple interest thereon for the
period until such payment is made. The rate of interest payable shall he'
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36.13

36.14

36,141

J36.14.2

36.15

36.15.1

36.15.2

36.18

BT

36.18

3619
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mover the Baze Rate of the Bank of England which is current at
the date the payment by the Contractor or by the Construction Contractor as
the case may be became overdue. Any payment of simple inferest under
this Clause 36.12 shall not in any circumstances be construed as a waiver
by the Construction Contracior or by the Contractor as the case may be of
his right to proper payment of the aforesaid balance due from the Cantractor
to the Construction Contractor or from the Construction Contractar to the
Contractor in accordance with this Clause 36

Liability for payment of the balance pursuant to Clause 38.10 and of any
interest pursuant to Clause 36.12 shall be treated as a debt due to the
Canstruction Contractor by the Contractor or to the Contractor by the
Construction Contractor as the case may be.

The Fingl Statement, when it becomes conclusive as to the balance due
between the Parties in accordance with Clause 36.5 or the Contractor's
Final Statement when it becomes conclusive as to the balance due between
the Paries in accordance with Clause 36.8, shall, excepl as provided in
Clauses 36.15 and 36.16 (and save in respect of fraud), have effect in any
praceedings under or arising out of or in connection with this Contract as:

conclusive evidence that all and only such extensions of time, if any, as are
due under Clause 37 or Clause 38 have baen given, and

conclusive evidence that the reimbursement of direct loss andfor expense, if
any, to the Construction Contractor pursuant to Clause 37 is in final
settlement of all and any claims which the Construction Contractor has or

may have arising out of the occurrence of any breach of contract by the
Contractor. 5

The Final Statement or the Contractor's Final Stalement (either such
slatement being referred to below as the "Statement™ shall not have effect
as provided in Clause 36.14:

in any legal proceedings or adjudication commenced before or on or within
twenty eight (28) Days after the date of issue of the Statement, if
commenced for the purpose of contesting any such issue as is mentioned In
Clause 36.14; nor

in any legal proceedings begun within twenty eight (28) Days after any
adjudicator's decision in an adjudication commenced in accordance with
Clause 36.15.1, if the purpose of such legal proceedings is to contest such
decision or the dispute or differences to which such decision relates.

After the final conclusion of such adjudication andfor legal proceedings as
are referred to in Clause 36.15 the Statement shall be subject to the final
outcome of such adjudication and/or legal proceedings.

The powers of the court or any adjudicator to open up and review any
ceriificate shall not extend to the Statement, to the extent that the Statement
is given conclusive effect pursuant to Clause 36.14 and Clause 46 shall be
construed accordingly.

Mo payment by the Contractor shall of itself be conclusive evidence that any

design, works, malerials or goods to which it relates are in accordance with
this Contract.

The issue of the Final Statement, the Final Account, the Contractor's Final
Account andfor the Contraclor's Final Statement shall not in any way affect
the liabilities of the Construction Contractor to the Contrachor arising out of

L



37.

or in any way connected with the performance of its obligations under this
Contract.

COMPENSATION EVENTS

37.1 if on or before the Works Completion Date or RT Completion Date (as
appropriate), as a direct result of the occurrence of a Compensation Event:

37.1.1  the Construction Contractor is unable to achieve:

(a) Completion on or before the Works Completion Date and/or the
Longstop Date; and/or

{b) RT Completion on or before the RT Completion Date and/or the RT
Completion Longstop Date; and/or

37.1.2  the Construction Contractor is unable or is likely to be unable to comply with
its obligations under this Contract; and/or

37.1.3 the Construction Contractor incurs direct loss and/or expense;

then the Construction Contractor is entitled to apply for relief (as an Authority Derived
Benefit and subject to Clause 6) from its obligations and/or claim compensation and/or
an extension to the Works Competition Date and/or the RT Completion Date and/or
the Longstop Date and/or the RT Completion Longstop Date under this Contract
provided always that the provisions of Clause 6 shall not apply in relation to any
application for relief and/or compensation where the event falls into limb "(b)" of the
definition of "Compensation Event' or where an instruction issued pursuant to
Clause 30 was not issued as a result of the Authority exercising its rights under
Clause 34 of the Project Agreement and the consequent inspection shows that the
relevant part or parts of the Works or goods comply with this Contract.

37.2 Subject to Clause 37.4 below, to obtain relief and/or claim compensation the
Construction Contractor must:

37.21 as soon as practicable and in any event within 10 Business Days after it
became aware that the Compensation Event has caused or is likely to
cause delay and/or breach of an obligation under this Contract and/or cause
the Construction Contractor to incur costs give to the Contractor a notice of
its claim for an extension of time to the Works Completion Date (including
any relating Longstop Date) payment of compensation and/or relief from its
obligations under this Contract; and

37.2.2  within 14 Business Days of receipt by the Contractor of the notice referred to
in Clause 37.2.1 above, provide to the Contractor full details of the
Compensation Event, the required extension of time, relief and/or details of
and any loss and/or expense claimed; and

37.2.3 demonstrate to the reasonable satisfaction of the Contractor and where
relevant the Authority that:

(a) the Compensation Event was or will be the direct cause of:-
(i) the loss and expense; and/or
(i) any delay in the completion of the Works; and/or
(iif) breach of the Construction Contractor's obligations under

this Contract; and
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37.3

37.3.1

37.3.2

37.3.3

37.4

37.5

(b) the loss and expense, time lost and/or relief from the obligations
under this Contract claimed could not reasonably be expected to
be mitigated or recovered by the Construction Contractor acting in
accordance with Good Industry Practice.

In the event that the Construction Contractor has complied with its
obligations under Clause 37.2 above then:

the Works Completion Date and/or the RT Completion Date (as appropriate)
and the related Longstop Date shall be postponed on the basis of an
Authority Derived Benefit and subject to Clause 6 except where the
Compensation Event arises from a breach of this Contract by the Contractor
in which case the relevant date or dates shall be postponed by such time as
the Coniractor decides is reasonable for such a Compensation Event taking
into account the likely effect of delay;

in the case of any additional cost being incurred by the Construction
Contractor on the basis of an Authority Derived Benefit and subject to
Clause 6, the Contractor shall pay to the Construction Contractor
compensation in respect of that Compensation Event which is attributable to
the loss and/or expense suffered by the Construction Contractor as would
place Contractor in a no better or worse position than it would have been
had the Compensation Event not occurred; and

in the case of any additional cost being incurred by the Construction
Contractor as a result of a breach of this Contract by the Contractor and
where the Compensation Event falls into limb "(b)" of the definition of
"Compensation Event", the Construction Contractor shall be entitled to
claim any direct loss and/or expense it incurs or is likely to incur as a result
of the breach, provided that the Construction Contractor's entitlement to time
relief and/or cost under this Clause 37 shall be subject to the application of
the common law rules on remoteness and causation (in the case of
additional cost) and the Construction Contractor shall use best endeavours
to mitigate any Compensation Event and the effect of any Compensation
Event.

In the event that information is provided after the dates referred to in Clause
37.2 above then the Construction Contractor shall not be entitled to any
extension of time compensation or relief from its obligations under this
Contract in respect of the period for which the information is delayed.

if the Parties cannot agree the extent of any compensation, delay incurred
or relief from the Construction Contractor’s obligations under this Contract,
the Construction Contractor disagrees with a decision of the Contractor in
relation to this Clause 37, or the Contractor disagrees that a Compensation
Event has occurred (or as to its consequences) or that the Construction
Contractor is entitled to any other relief under this Clause, the Parties shall
resolve the matter in accordance with Clause 46.

38. RELIEF EVENTS

38.1

38.1.1

20\20773696.36\SC01

if and to the extent that a Relief Event is the direct cause of a delay in the
achievement of Completion by the Works Completion Date and/or RT
Completion by the RT Completion Date; then

the Construction Contractor is entitled to apply for relief as an Authority
Derived Benefit and subject to Clause 6 from any rights of the Contractor
arising under Clause 40 (Construction Contractor Event of Default) and its
obligations under this Contract except that the Construction Contractor shall
not receive any extension of time to the Works Completion Date or the RT
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38.1.2

38.2

38.2.1

38.2.2

38.2.3

38.3

38.4

38.5
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Completion Date in respect of a delay which arises from or is due to the
occurrence of a Relief Event; and

if the Relief Event entitles the Contractor to make a claim under its ALOP
policy as referred to at Schedule 36 of the Project Agreement, then the
Contractor shall deduct from any liquidated damages owed to the Contractor
by the Construction Contractor in accordance with Clause 21 as a result of
such delay, up to the amount which the Contractor receives under the ALOP
policy in respect of such Relief Event.

To obtain relief the Construction Coniractor must:

as soon as practicable and in any event within 10 Days after it became
aware that the Relief Event has caused or is likely to cause delay and/or
adversely affect the ability of the Construction Contractor to perform its other
obligations, give the Contractor notice of its claim for relief from its
obligations under this Contract including full details of the nature of the Relief
Event, the date of occurrence and its likely duration;

within 7 Days of receipt by the Coniractor of the notice referred to in Clause
38.2.1 above provide the Contractor with full details of the relief claimed; and

demonstrate to the reasonable satisfaction of the Contractor that:

(a) the Construction Contractor and its sub-contractors could not have
avoided the occurrence or consequences of the relevant Relief
Event by steps which they might reasonably be expected to have
taken without incurring material expenditure;

(b) the Relief Event directly caused the delay to the Works Completion
Date;
(c) the time lost and/or relief from the obligations under this Contract

claimed could not reasonably be expected to be mitigated or
recovered by the Construction Contractor acting in accordance
with Good Industry Practice without incurring material expenditure;
and

(d) the Construction Contractor is using all reasonable endeavours to
prevent delay in the progress of the Works.

Subject always to Clause 38.1, in the event that the Construction Contractor
has complied with its obligations under Clause 38.2 above then the
Longstop Date and/or the RT Completion Longstop Date shall be postponed
by such time as the Contractor's Representative shall determine is
reasonable for such a Relief Event taking into account the likely effect of
delay subject always to the provisions of Clause 6 of this Contract.

In the event that information required by Clause 38.2 above is provided after
the dates referred to in that Clause then the Construction Contractor shall
not be entitled to any relief in respect of the period for which the information
is delayed.

The Construction Contractor shall notify the Contractor if at any time it
receives or becomes aware of any further information relating to the Relief
Event giving details of that information to the extent that such information is
new or renders information previously submitted materially inaccurate or
misleading.

65



38.8

3g. VAT

I the Parties cannat agree the extent of the relief required or the Contractor
disagrees that a Relief Event has occurred or that the Construction
Contractor is entitled o any extension of the Works Completion Date, the
RT Completion Date, the Longstop Date andfor the RT Completion
Longstop Date, the Parties shall resolve the matter in accordance with
Clause 46.

The Contractor shall pay to the Construction Contractor at the same time as making
any relevant payment the total amount of VAT properly chargeable by the
Construction Centractor on the supply to the Contractor of any goods or services
under this Contract, provided that the Construction Contractor has first presented to
the Contractor a lax invaice in accordance with all applicable Legislation,

40. TERMINATION ON CONSTRUCTION CONTRACTOR DEFAULT

40.1

40.1.14

401.2

40.1.3

40.1.4

40.1.5

401.6

40.1.7

40.1.8

202077508 RS COT

For the purposes of this Contract, a "Construction Contractor Event of
Default’ means one of the following events or circumstances (save to the
extent refief is provided by Clause 37 (Compensatian Event), Clause 38
Relief Event, Clause 43 Force Majeure Event or & wilful or negligent act or
omission of the Contractor or any Contractor Pariy):

a3 fallure to achieve Completion by the Longstop Date andfor a failure lo
achieve RT Completion by the RT Completion Longstop Date;

the Construction Contractor abandoning all or a material part of the Works;

the Construction Contractor without reasonable cause wholly or substanilally
suspending the carrying out of the design or construction of the Works for a
continuous period of fifteen (15) Days or more;

the Construction Caontractar failing to proceed regularly and diligently with
the performance of its obligations under this Contract;

the Construction Contractor refusing or neglecting to comply with a written
notice or instruction from the Contractor requiring it to remove or rectify any
work, materials or goods not in accordance with this Contract, if by such
refusal or neglect the Works are materially affected;

the Construction Contractor falling to comply with the COM Regulations;

the Construction Contractor otherwise committing & material or persistent
breach of this Contract and for these purposes the non payment by the
Co ion Contractor of sums due and owing ta the Coniractor in excess
of hall be a material breach provided thal the entitlement of the
Contractor to such sums is not the subject of a bona fide dispute for which
praceedings have been commenced in accordance with Clause 46;

the occurrence of any of the fallowing events:

{a) the Construction Contractor or the Guarantor becomes the subject
of a voluntary arrangement under Part 1 of the Insolvency Act 1986
{excluding a situstion where such demand has been dealt with
under Section 123{1){a)) or a scheme or arrangement approved
under the Insolvency Act 1986 or the Companies Act 1983,

(b) the Canstruction Contractor or the Guarantor has a receiver,
manager, administrator or administrative receiver appointed over
all or any part of its undertakings, assets or income (including any



40.1.8

40.1.10

40.1.11

40.1.12

43.1.13

40.1.14

40.1.15

40.2

40.3

40.3.1
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equipment supplied by the Conslruction Contractor referred to in
the Coniract Sum Analysis);

(c) the court makes an order that the Construction Contractor or the
Guarantor be wound up;

(d} the Construction Contractor or the Guarantor has passed a
resclution for its winding up (save in the case of a voluntary
winding-up solely for the purpose of amalgamation or
reconstruction the terms of which have been nofified to and
approved in writing by the Contractor); or

{e) the Construction Contractor or the Guarantor has anything similar
or analogous to the events set out in Clauses 40.1.8(a) to 40.1 Blc)
inclusive happen in relation to it in any jurisdiction outside England
and Wales;

the Construction Contractor breaches Clause 66 {Assignment);

the termination of the Project Agreement andior the Credit Agreement
consequent upon any act, omission or default by the Construclion
Contractor, the Guaranter and/or any Construction Contractor Party:

any act, omission or default by the Construction Coniractor which has
caused or materially contributed to the accurrence of a Contractor Default
under and as defined in the Project Agreement,

the Consiruction Contractor's liability to pay liquidated damages pursuant to
Clause 21 exceeds the amount being equal to ten percent of the Contract
Sum;

the Construction Contractor's aggregate liability to the Contractor under this
Contrac! reaches or Excaeds-:f the Contract Sum; or

there being no reasonable likelihood, in the opinion of the Lender's Technical
Adviser {acting reasonably and impartially), of the Conslruction Gontractar
being able to complete the Works to the standard required by this Contract
so as to achieve Completion by the Longstop Date, andfor to achleve RT
Completion by the RT Completion Longstop Date; or

the ocourrence of an "Event of Default” (as defined in the Credit Agreement}
consequent upon any acl, omission or default by the Construction
Conlractor, the Guarantor andfor & Cansiruction Contractor Party.

The Construction Contractor shall notify the Canlractor of the oecurrence,
and details, of any Construction Contractor Event of Default and of any
event or circurnstance which is likely, with the passage of time or otherwise,
to canstifute or give rise to a Construction Contractor Event of Default, in
elther case promptly on the Construction Contractor becoming aware of its
CCCUrrence.

Within a reasonable time of the ocourrence of a Construction Contractor
Event of Default, or {if later) of the time the Contractor becomes aware of
the same, and while the same is subsisting, the Confractor may:

in relation to the Construction Contractor Events of Default set out in
Clauses 40.1.2, 40.1.3, 40.1.4, 40,15, 40.1.6, 40.1.7, 40.1.11 and 40.1.14
serve a notice on the Construction Contractor stating that if such
Construction Contracior Event of Default is not remedied 