Cambridgeshire County Council / Donarbon Waste Management Limited Waste Management PFI Project Agreement

Schedule 1 (Definitions)
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Schedule 1 (Definitions)

	1999 Act
	means the Local Government Act 1999;

	AAP or Authority Authorised Person
	means WCA representatives, charities or other persons delivering waste to the Delivery Points to be agreed by the Parties from time to time.  For the avoidance of doubt, for the purpose of the Specification when delivering waste to any Delivery Point an AAP does not need to be accompanied by the Authority’s Representative but when carrying out monitoring or other visits to any Delivery Point an AAP shall be accompanied by the Authority Representative;

	Accepted
	means:

	
	(a) in respect of the MBT Facility that the Full Service Commencement Date has occurred;

(b) in respect of the New Facilities that the New Facility Acceptance Date has occurred,

and Acceptance shall be interpreted accordingly.

	Act
	means the Local Government (Contracts) Act 1997;

	Active Contract Waste
	has the meaning given to it in paragraph 7.3 of Section 7 (Landfill Element) of the Payment Mechanism;

	Active Rate of Landfill Tax
	means the Landfill Tax Rate applicable to the disposal of material other than Qualifying Material at the time the disposal is made;

	Actual HWRC Recycling and Composting Rate
	means in any Contract Year the rate determined pursuant to paragraph 6.4 of Section 6 (HWRC Recycling and Composting Element) of the Payment Mechanism;

	Ad Hoc Waste
	shall have the definition set out in Schedule 34 (Ad Hoc Waste);

	Additional Equipment
	means any additional moveable plant and equipment (not including any fixtures and fittings) to be provided and maintained by the Contractor in accordance with the Contract and that is:

(a) purchased, leased or taken on hire purchase or other similar arrangement by the Contractor using, directly or indirectly, funds set aside for the purpose in the Base Case; and

(b) wholly or mainly dedicated to the provision of the Services;

For the avoidance of doubt, the plant and equipment to be provided by the Contractor as at Service Commencement in respect of each relevant Service is set out in Schedule 3 (Contractor's Service Proposals) at Method Statement 4 although for the avoidance of doubt such items as are so listed may (in the Contractor's absolute discretion) change to reflect the operational needs of the Contractor subject to Clause 50.3.1.  Notwithstanding this, a list of the specific items that will be provided at HWRC Sites as at the HWRC Date is set out in Part 2 (Additional Equipment) of Schedule 10 (Equipment);

	Additional Permitted Borrowing
	means on any date, the amount equal to any amount of principal outstanding under the Senior Financing Agreements (as the same may from time to time be amended, whether or not with the approval of the Authority) in excess of the amount of principal scheduled under the Senior Financing Agreements at Financial Close to be outstanding at that date but only to the extent that:

	
	(a) this amount is less than or equal to the Additional Permitted Borrowings Limit; and

	
	(b) in respect of any Additional Permitted Borrowing the Agent is not in material breach of its obligations under Clause 11.6(c) of the Direct Agreement as it applies to such Additional Permitted Borrowing 

	
	and provided further that any such excess amount of principal which is: 

(i)   invested as part of any Qualifying Variation; or 

(ii) outstanding from time to time as a result of any drawing under the Senior Finance Agreements as entered into at the date of this Contract, disregarding any subsequent amendment; or 

(iii) outstanding from time to time as a result of any amendment to the Senior Finance Agreements in respect of which the Authority has agreed that its liabilities on a termination may be increased pursuant to Clause 10.4 (Changes to Financing Agreements and Project Documents),

shall not be counted as Additional Permitted Borrowing;

	Additional Permitted Borrowings Limit
	means an amount equal to:

	
	(a) 10% of the Original Senior Commitment for any Additional Permitted Borrowing subsisting in the period from the date of Financial Close to the date on which the amount outstanding under the Senior Financing Agreements is reduced to 50% or less of the Original Senior Commitment; and thereafter;

	
	(b) the higher of:-

	
	(i) 5% of the Original Senior Commitment; and

	
	(ii) the amount of any Additional Permitted Borrowing outstanding on the last day of the period referred to in (a);

	Adjoining Owners
	means all owners and occupiers of Adjoining Property;

	Adjoining Property
	means any property adjoining the Sites and including all Conduits, roads, footpaths, walls, fences, buildings and other erections and apparatus on such property;

	Adjudicator
	means the person selected in accordance with Clause 113 (Dispute Resolution) to consider a dispute referred to him;

	Adjusted Estimated Fair Value of the Contract
	means the Estimated Fair Value of the Contract, less an amount equal to the aggregate of:

	
	(a) where relevant any Post Termination Service Amounts paid to the Contractor (if a positive number);

	
	(b) the Tender Costs; and

	
	(c) amounts which the Authority is entitled to set off or deduct under Clause 100 (Set Off On Termination),

	
	plus an amount equal to the aggregate of:

	
	(i) all credit balances on any bank accounts held by or on behalf of the Contractor on the date that the Estimated Fair Value of the Contract is calculated;

	
	(ii) any insurance proceeds and other amounts owing to the Contractor (and which the Contractor is entitled to retain), to the extent not included in (i); and

	
	(iii) the Post Termination Service Amounts (if a negative number),

	
	to the extent that:

1. (i), (ii) and (iii) have not been directly taken into account in calculating the Estimated Fair Value of the Contract; and 

	
	2. the Authority has received such amounts in accordance with the Contract or such amounts are standing to the credit of the Joint Insurance Account;

	Adjusted Highest Compliant Tender Price
	the Highest Compliant Tender Price less the aggregate of:

	
	(a) any Post Termination Service Amounts paid to the Contractor to date;

	
	(b) the Tender Costs; and

	
	(c) amounts that the Authority is entitled to set off or deduct under Clause 100 (Set Off On Termination),

	
	plus an amount equal to the aggregate of:

	
	(i) all credit balances on any bank accounts held by or on behalf of the Contractor on the date that the highest priced Compliant Tender is received;

	
	(ii) any insurance proceeds and other amounts owing to the Contractor to the extent not included in (i); and

	
	(iii) the Post Termination Service Amounts (if a negative number),

	
	to the extent that:

	
	1. (i), (ii) and (iii) have not been directly taken into account in that Compliant Tender; and

	
	2. the Authority has received such amounts in accordance with the Contract;

	Administrative Area
	means the administrative area of the Authority at the Contract Commencement Date as shown on the plan set out in Schedule 38 (Administrative Area);

	Adverse Rights
	means all (if any) rights of light and air and other rights and easements whatever (including any rights and easements in respect of Conduits) and all (if any) other restrictions enjoyed over the Site by any Adjoining Property or Adjoining Owner;

	Affected Party
	has the meaning given to it in the definition of Force Majeure Event in this Schedule 1 (Definitions);

	Affiliate
	means in relation to any person, any holding company or subsidiary of that person or any subsidiary of such holding company and “holding company” and “subsidiary” shall have the meaning given to them in Section 736 of the Companies Act 1985;

	Agent
	means The Governor and Company of the Bank of Ireland in its capacity as agent for the Senior Lenders under the Senior Financing Agreements;

	Agreed Form
	means in relation to any document, the form of the document agreed between the Parties for the purpose of this Contract and initialled by or on their behalf for the purpose of identification;

	Alconbury Authority Change
	has the meaning given to it in paragraph 4.3 of Part II (Alconbury WTS) of Schedule 11 (Planning Permissions and PPC Permit);

	Alconbury Construction Sub-Contract
	means the Construction Sub-Contract in respect of the Works relating to Alconbury WTS as set out in Schedule 16;

	Alconbury Planning Failure
	has the meaning given to it in paragraph 4.1 of Part II (Alconbury WTS) of Schedule 11 (Planning Permissions and PPC Permit);

	Alconbury Planning Longstop Date
	means  1st April 2009 or such other date as is agreed by the Parties in writing;

	Alconbury Satisfactory Planning Permission
	means the Planning Permission H/5013/07/CW dated 12 September 2007 relating to the Alconbury WTS once the Challenge Period in respect thereof has expired;

	Alconbury Services Commencement Date
	means the New Facilities Acceptance Date for that Facility;

	Alconbury WTS
	means the Transfer Station at Stangate Business Park, Alconbury, PE28 4JH;

	Ancillary Documents
	means those documents to which the Authority is a party and which are listed in Schedule 44 (Ancillary Documents);

	Annual Payment
	has the meaning given in Section 12 (Payment Provisions) of the Payment Mechanism;

	Annual Service Plan
	has the meaning given in Clause 83.12 (Annual Service Report);

	Annual Service Report
	has the meaning given in Clause 83.9 (Annual Service Report);

	Annual Service Report Date
	means 28 February in each year of the Contract Period;

	Annual Unitary Charge
	means the payment calculated in accordance with Schedule 26 (Payment Mechanism);

	Anticipated PPC Date
	means [18 August 2009];

	APB Distribution
	means, for the period during which the Additional Permitted Borrowing subsists, an amount equal to the aggregate of all Distributions made during that period up to an amount equal to the principal of the Additional Permitted Borrowing on the first day of that period; 

	Appeal Contingency
	means a single sum of XXXXXXXX less any sum or sums which at the time the Appeal Contingency is to be used has already been expended or allocated for expenditure pursuant to paragraph 3 of Schedule 11 (Planning and PPC) (Contingency Sum);

	Appropriate Limit
	has the meaning given in Clause 121.10 (Freedom of Information and Confidentiality);

	As-Built Drawings
	means in respect of the MBT Facility and the New Facilities drawings, technical information, models, operation and maintenance manuals and technical information of a like nature to encompass the method of construction, manufacture, operation and maintenance of each element of each such Facility in sufficient detail to allow a competent person to understand all material elements of the construction of each such Facility and to maintain, dismantle, reassemble, adjust and operate all plant and equipment forming the same;

	Assets
	means (subject at all times to Clause 97 (Transfer of Assets on Termination)) all assets and rights to enable the Authority or a successor contractor to own, operate and maintain the Project in accordance with this Contract comprising:

	
	(a) any fixtures and fittings on the Handback Facilities;

	
	(b) Continuing Leases;

	
	(c) any Equipment; 

	
	(d) any books and records (including operating and maintenance manuals, health and safety manuals and other know-how);

	
	(e) any contractual rights or rights to future anticipated Third Party Income in relation to any Asset in each case to the extent arising after expiry or termination of this Contract; 

	
	(f) subject to Clause 124 (Intellectual Property Rights and IT Systems Licences), any Intellectual Property Rights,

	
	but excluding any assets and rights in respect of which the Authority is full legal and beneficial owner and excluding for the avoidance of doubt any Landfill Site;

	Associated Company
	means in respect of a relevant company, a company which is a subsidiary, a Holding Company or a company that is a subsidiary of the ultimate Holding Company of that relevant company, and in the case of the Contractor shall include Holdco and each of the Shareholders;

	Authority Change
	means a change in Works or the Services by the Authority which the Contractor is obliged to implement under Clause 107 (Authority and Contractor Changes);

	Authority Default
	one of the following events:

	
	(a) an expropriation, sequestration or requisition of a material part of the Assets, the Authority Sites and/or the Facilities and/or the Landfill Site and/or shares of the Contractor by the Authority or other Relevant Authority; 

	
	(b) a failure by the Authority in any Payment Period to make payment of any amount of money exceeding the amount of that element of the Annual Unitary Charge that is due and payable in that Payment Period by the Authority under this Contract within 30 days of service of a formal written demand by the Contractor, where that amount fell due and payable two (or more) months prior to the date of service of the written demand; 

	
	(c) a breach by the Authority of the Authority’s obligations under this Contract which substantially frustrates or renders it impossible for the Contractor to perform its obligations under this Contract for a continuous period of two months; or 

	
	(d) a breach by the Authority of Clause 131 (Assignment and Sub-Contracting) occurs;

	Authority Notice of Change
	means the notice to be served by the Authority on the Contractor requiring a change in the Works or Services in accordance with Clause 107 (Authority and Contractor Changes);

	Authority Policies
	means such policies of the Authority notified in writing to the Contractor from time to time and, as at the Contract Commencement Date, set out in Schedule 29 (Authority Policies); 

	Authority Property
	has the meaning given in Clause 115.1.2 (Indemnities);

	Authority Related Party
	means any of the following:

	
	(a) an officer, servant , employee, agent or elected representative of the Authority acting in the course of his or her office or employment;

	
	(b) any contractor or sub-contractor of the Authority of any tier and their directors, officers, servants, employees or agents acting in the course of such persons engagement in that capacity,

	
	but excluding in any case the Contractor and any Contractor Related Parties and excluding in any case the WCAs;

	Authority Sites
	means the Existing Authority Site(s) and any Replacement Authority Sites;

	Authority’s Representative
	means the representative appointed by the Authority pursuant to Clause 128 (Representatives);

	Authority’s Share
	means the percentage figure corresponding to the amount of Cumulative Capital Expenditure at the relevant time as shown in the third column of the table set out in Schedule 30 (Cost Apportionment Table);

	Availability Criteria
	means the criteria described, for categories of Facilities, in Schedule 20 (Availability);

	Availability Notice
	has the meaning given to it in paragraph 10.23 of Section 10 (Deductions) of the Payment Mechanism;

	Available
	means that a relevant Facility meets the Availability Criteria;

	Base Case
	means the financial model agreed between the Parties on the date of Financial Close (as updated from time to time in accordance with the terms of this Contract) for the purpose of calculating the Unitary Charge;

	Base Case Equity IRR
	means [XXXXX  ]%; [PKF confirm at Financial Close]

	Base Senior Debt Termination Amount
	means subject to XXXXXXXXXXXXXXX

	
	XXXXXXXXXXXXXXXXXXX

	
	XXXXXXXXXXXXXXXXXXX

	
	XXXXXXXXXXXXXXXXXXX

	
	XXXXXXXXXXXXXXXXXXX

	
	XXXXXXXXXXXXXXXXXXX

	
	XXXXXXXXXXXXXXXXXXX

	
	XXXXXXXXXXXXXXXXXXX

	BCW Landfill Ceiling
	means the maximum tonnages of Biodegradable Contract Waste which may be Landfilled as set out in Table 3 in Section 7 (Landfill Element) of the Payment Mechanism;

	BCW Landfilled
	means the tonnage of Biodegradable Contract Waste which is Landfilled as determined in accordance with paragraph 7.8 of Section 7 (Landfill Element) of the Payment Mechanism;

	Beneficial Use
	means any use of Contract Waste in a manner that diverts it from Landfill other than Recycling or Composting;

	Beneficiary 
	has the meaning given in Clause 115.7 (Conduct of Claims);

	Best Value Change in Law
	means a Change in Law which comprises:

	
	(a) an order made by the Secretary of State in the exercise of powers conferred upon him by Section 4 of the Local Government Act 1999 the substance of which amounts to a change in a performance standard or a change in the definition of or details of a performance indicator (as opposed to a change in the description of a performance indicator);

	
	(b) a direction made by the Audit Commission in the exercise of powers conferred upon it by Sections 44 and 46 of the Audit Commission Act 1998 which in substance is similar to an order referred to in (a) above;

	
	(c) Guidance issued by the Secretary of State or Audit Commission or other Relevant Authority in respect of (a) or (b) above;

	Best Value Duty
	means the duty imposed on the Authority by Section 3 of the 1999 Act in relation to, inter alia, the Services;

	Best Value Inspector 
	means an officer, agent or employee of the Audit Commission or other Relevant Authority empowered to inspect the Authority's compliance with Part 1 of the 1999 Act;

	Best Value Performance Indicators
	has the meaning given in the Local Government (Best Value) Performance Indicators and Performance Standards Order 2005 (SI 2005/598) as amended and as supplemented by the Office of the Deputy Prime Minister's guidance document "Best Value Performance Indicators: 2005/06";

	Best Value Performance Plans
	means the best value performance plans which are required to be published by the Authority in accordance with Section 6 of the 1999 Act;

	Best Value Review
	means the review which is required to be conducted by the Authority in accordance with Section 5 of the 1999 Act;

	Best Value Review Date
	means the date or dates for a Best Value Review as the Authority may specify in a Best Value Performance Plan;

	Best Value Review Plan
	has the meaning given in Clause 83.26 (Best Value Reviews);

	Best Value Service Change Notice
	has the meaning given to it in Clause 83.11 (Annual Service Report);

	Biodegradability
	means as determined in accordance with Schedule 25 (Organic Fraction Measurement Protocol);

	Biodegradable Contract Waste (BCW)
	means the Biodegradability of relevant Contract Waste (calculated as an amount in tonnes) as determined in accordance with Schedule 25 (Organic Fraction Measurement Protocol);

	Biodegradable Municipal Waste (“BMW”)
	has the meaning given to it in the Landfill Directive;

	Business Day
	means a day (other than a Saturday or Sunday) on which banks are open for domestic business in the City of London;

	Capital Expenditure
	means any expenditure which falls to be treated as capital expenditure in accordance with generally accepted accounting principles in the United Kingdom from time to time;

	Catering Waste
	means as defined in the Annual By-Products Regulations 2005 (SI 2347);

	CDM Regulations
	means the Construction (Design and Management) Regulations 2007 (SI 2007/320);

	Certification Period
	means the period within which the Certification Requirements must be satisfied for a contract for the purposes of the Local Government (Contracts) Act 1997;

	Certification Requirements
	means the requirements which must be satisfied for a contract to be a certified contract for the purposes of the Local Government (Contracts) Act 1997;

	Challenge Period
	the period from the grant of a decision until the expiry of the later of:

	
	(a) the period prescribed by Law during which a third party may institute a challenge which could result in the quashing or modification of the relevant decision of the Planning Authority plus one week; and

	
	(b) where such a challenge is initiated within the period in (a) the period up to and including the final determination or withdrawal of that challenge plus one week;

	Change
	means an Authority or Contractor Change effected pursuant to Clause 107 (Authority and Contractor Changes);

	Change in Law
	means the coming into effect after the Contract Commencement Date of:

	
	(a) Legislation, other than any Legislation which on the Contract Date has been published;

	
	(i) in a draft Bill as part of a Government Departmental Consultation Paper;

	
	(ii) in a Bill;

	
	(iii) in a draft statutory instrument; or

	
	(iv) as proposal in the Official Journal of the European Union,

	
	(b) any Guidance; 

	
	(c) any applicable judgment of a relevant court of law which changes a binding precedent;

	Change of Ownership
	means

a) any sale, transfer or disposal of any legal, beneficial or equitable interest in any or all of the shares in the Contractor and/or Holdco (including the control over exercise of voting rights conferred on those shares, control over the right to appoint or remove directors or the rights to dividends); and/or

b) any other arrangements that have or may have or which result in the same effect as paragraph (a) above,
Provided that:

(i) any such sale, transfer or disposal or other arrangement arising in respect of or relating to any legal, beneficial or equitable interest in any or all of the shares of any company (including any Affiliate) other than Holdco or the Contractor shall be disregarded for the purposes of this definition; and 

(ii) any such sale, transfer or disposal or other arrangement arising in relation to any legal, beneficial or equitable interest in any or all of the shares in Holdco or the Contractor which arises solely as a result of any of the matters referred to in paragraph (i) of this definition shall be disregarded for the purposes of this definition;

	Clinical Waste
	has the meaning given in Regulation 1(2) of the Controlled Waste Regulations 1992 and the Special Wastes Regulations 1996;

	Code
	has the meaning given in Clause 121.11 (Freedom of Information and Confidentiality);

	Collateral Warranty
	means an agreement substantially in the appropriate form set out in Schedules 17, 18 and 28 under which the obligations of the Construction Sub-Contractor (under the Construction Contract), New Facilities, Construction Sub-Contractor other than in respect of the IVC Facility (under the New Facilities Construction Contract), the Professional Team (under the terms of their appointment), the Operating Sub-Contractor (under the Operating Contract) and the Landfill Sub-Contractor (under the Landfill Contract) respectively are warranted to the Authority with any amendments that may be approved by the Authority (such approval not to be unreasonably withheld or delayed); 

	Commencement Time
	has the meaning given to it in paragraph 10.11 of Section 10 (Deductions) of the Payment Mechanism;

	Commercial Waste
	has the meaning attributed to it by section 75(7) of the EPA;

	Commercially Sensitive Information
	means the sub set of Confidential Information listed in column 1 of Part 1 (Commercially Sensitive Contractual Provisions) and Column of Part 2 (Commercially Sensitive Material) of Schedule 46 (Commercially Sensitive Information) in each case for the period specified in column 2 of Parts 1 and 2 of Schedule 46;

	Commissioning Period
	means the period from the Initial Acceptance Date to the Full Service Commencement Date;  

	Compensation Date
	means either:

	
	(a) if Clause 92.3 (Retendering Procedure) applies, the earlier of:

	
	(i) the date that the New Contract is entered into; and

	
	(ii) the date on which the Authority pays the Adjusted Highest Compliant Tender Price to the Contractor; or

	
	(b) if Clause 92.4 applies (No Retendering Procedures), the date on which the Adjusted Estimated Fair Value of the Contract has been agreed or determined;

	Compensation Event
	means a breach by the Authority of any of its obligations under this Contract;

	Compliant Tender
	means any tender submitted by a Compliant Tenderer that meets the Qualification Criteria notified under Clause 92.3.3;

	Compliant Tenderer
	means any tenderer who is a Suitable Substitute Contractor;

	Composition Change
	means any change in the WCA Baseline  including WCA Retained Waste or WCA Commercial Waste Collection as contained in Schedule 23 (WCA Baseline);

	Composition Excusing Cause
	means either or both of:

	
	(a) a Composition Change;

(b) an Input Waste Composition Change;

	Compost
	means the product of Composting as described in paragraph (a) of the definition Composting;

	Composting (or any derivative of that term including Composted)
	means:

	
	(a) the controlled biological decomposition and stabilisation of organic substrates, under conditions that are predominantly aerobic and that allow the development of thermophilic temperatures as a result of biologically produced heat. It results in a final product that has been sanitised and stabilised, is high in humic substances and can be used as a soil improver, as an ingredient in growing media, or blended to produce a top soil that will meet British Standard BS 3882, incorporating amendment No1.In the case of vermicomposting these thermophilic temperatures can be foregone at the point the worms are introduced; or
(b) the delivery to, and acceptance by, a company individual or organisation of organic substrates for the purposes of undertaking the process described in paragraph (a) of this definition;

	
	The Best Value Performance Indicator BV82b has been amended through the Local Government (Best Value) Performance Indicators and Performance Standards (Amendment) Order 2004 to include waste that has been treated through a process of anaerobic digestion;

	Composting Hall
	means the Composting Hall of the MBT Facility as identified in the Final Design Proposals;

	Comprehensive Performance Assessment
	means any comprehensive performance review of the Authority’s services (including the Services) undertaken by the Audit Commission or any other Relevant Authority pursuant to Section 99 of the Local Government Act 2003 or otherwise;

	Conduits
	means all pipes, sewers, drains, mains, ducts, conduits, gutters, watercourses, wires, cables, meters, switches, channels, flues and all other conducting media, appliances and apparatus and includes any fixtures, louvres, cowls and any other ancillary apparatus;

	Confidential Information
	means :

	
	(a)
information that ought to be considered as confidential (however it is conveyed or on whatever media it is stored) and may include information whose disclosure would, or would be likely to, prejudice the commercial interests of any person, trade secrets, Intellectual Property Rights and know-how or either party and all personal data and sensitive personal data within the meaning of the Data Protection Act 1988; and 

	
	(b)
Commercially Sensitive Information;

	Consents
	means all rights, agreements, approvals, consents, permits, licences, authorisations, permissions and certificates including for the avoidance of doubt:

	
	(a) all Permits;

	
	(b) all Planning Permissions;

	
	(c) all Planning Obligations;

	
	(d) the terms by reference to which the Waste Management Licence exemptions are granted,

	
	required from a Relevant Authority or licensing authority or any other persons whatsoever in connection with the Works or the Services and otherwise for carrying out and completion of the Project in accordance with this Contract as varied from time to time; 

	Construction Act
	means the Housing Grants Construction and Regeneration Act 1996;

	Construction Contract
	means the contract in the Agreed Form (as set out at Part 1 of Schedule 16) between the Contractor and the Construction Sub-Contractor relating to the Works for the MBT Facility;

	Construction Contract Dispute
	has the meaning given in Clause 113.16.1.1 (Construction Contract Dispute);

	Construction Panel
	has the meaning given in Clause 113.4.1.1 (Identity of Adjudicator);

	Construction Sub-Contractor
	means Edmund Nuttall Limited or any replacement sub-contractor replacing Edmund Nuttall Limited contracting with the Contractor under the Construction Sub-Contract to perform the Works for the MBT Facility pursuant to Clause 131 (Assignment and Sub-Contracting);

	Contingency Delivery Point
	means a delivery point as described in Schedule 21 and Section 10.7 of the Payment Mechanism;

	Contingency Period
	has the meaning given to it in paragraph 10.12 of Section 10 (Deductions) of the Payment Mechanism;

	Contingency Plans
	means the plans incorporated in Method Statement 4 in Schedule 3 (Contractor’s Plans Proposals);  

	Contingency Sums
	means the Appeal Contingency less any sum which at the time to the Contingency Sum is to be used has already been expended pursuant to paragraph 4.1 of Part V of Schedule 11 (Planning and PPC Risk);

	Contingent Funding Liabilities
	means (without double counting) any contingent liabilities of the Shareholder in respect of the financial obligations owed to the Contractor and the Shareholder under the Senior Financing Agreements which are triggered as a result of a termination of this Contract but excluding any guarantees or letters of credit issued in support of any of the Sub-Contractors under the relevant Sub-Contracts or Sub-Sub Contracts;

	Continuing Leases
	means:

	
	(a) on any Termination Date, the remaining term of the Contractor Site Leases;

	
	(b) on the Expiry Date the MBT Continuing Lease in the event that the Authority has exercised the option referred to in Clause 10 of the Contractor Site Lease relating to the MBT Site as referred to in Clause 69.3;

	Contract
	means this contract (including its Schedules);

	Contract Commencement Date
	means the date of this Contract;

	Contract Period 
	means 28 years from the Initial Services Commencement Date;

	Contract Targets
	means the targets for achieving diversion of Biodegradeable Contract Waste from Landfill derived from the BCW Landfill Ceiling as set out in paragraphs 7.8 to 7.12 (inclusive) of Section 7 (Landfill Element) of Schedule 26 (Payment Mechanism);  

	Contract Waste
	means all Municipal Waste arising from time to time in the Authority's Administrative Area.  Subject to Clauses 53, 55 and Schedule 23, Contract Waste does not include for the avoidance of doubt WCA Retained Waste but shall include (without limitation to the foregoing) those Waste streams referred to in paragraph 9 (Contract Waste) of Part 1 of the Specification;

	Contract Year
	means:

	
	(a) the First Contract Year;

	
	(b) each period within the Contract Period following the expiry of the period in (a) above but before the commencement of the period in (c) below commencing on 1st April and ending on 31st March;

	
	(c) the Final Contract Year;

	Contractor Anticipated Changes
	means subject always to the provisions of Schedule 14 (Review Procedure):

	
	a) the construction of a "dutch barn" (providing additional "maturation" capacity) linked to the MBT Facility;

b) the design, build, finance and operation of a treatment plant for RDF;

c) the design, build, finance and operation of a treatment plant for wood and similar wastes such as MDF;

	
	d) provision for rendering the MBT Facility capable of producing ABPR Compliant Facility Residues;

e) the development of flexible partnerships with third party in-vessel composting contractors (providing additional spare capacity for composting); and

f) the diversion for Beneficial Use of any Facility Residues;

	Contractor Change
	has the meaning given in Clause 107.18 (Authority and Contractor Changes); 

	Contractor Default
	means one of the following events:

	
	(a) a breach by the Contractor of any of its obligations under this Contract which materially and adversely affects the performance of the Services;

	
	(b) a Persistent Breach occurs;

	
	(c) a court makes an order that the Contractor or Holdco be wound up or a resolution for a voluntary winding-up of the Contractor is passed;

	
	(d) any receiver or manager in respect of the Contractor or Holdco is appointed or possession is taken by or on behalf of any creditor of any property that is the subject of a charge;

	
	(e) any voluntary arrangement is made for a composition of debts or a scheme of arrangement is approved under the Insolvency Act 1986 or the Companies Act 1985 in respect of the Contractor or Holdco;

	
	(f) an administration order is made or an administrator is appointed in respect of the Contractor or Holdco;

	
	(g) a breach by the Contractor of Clause 131.3 to Clause 131.5 (Assignment and Sub-Contracting) occurs;

	
	(h) a breach by the Contractor of Clause 133.5 to Clause 133.7 (Change of Ownership) occurs;

	
	(i) abandonment of the Contract by the Contractor; 

	
	(j) (subject always to Clause 36 (Compensation Event), and/or Clause 46 (Service Period Compensation Event), and/or Clause 70 (Excusing Cause), Clause 89 (Termination on Force Majeure) and/or Clause 104 (Relief Event) applying a failure to provide Availability (following the Service Commencement Date applicable to such Facility) at:

(i) the MBT Facility (meaning MBT Unavailability) for a continuous period of 24 months;

(ii) either one or both of the Alconbury WTS  or March WTS for a continuous period of 18 months;

(iii) two or more HWRC Sites for a simultaneous continuous period of 12 months;

	
	(k) the accumulation of XXXXXX or more Performance Points in XXXXXXXXXXXXXX

	
	(l) [not used]

	
	(m) a breach by the Contractor of its obligation to take out and maintain the Required Insurances;

	
	(n) [not used]

	
	(o) in respect of the MBT Facility only, a failure to achieve the Initial Acceptance Date by the Initial Acceptance Longstop Date;

	
	(p) in respect of the MBT Facility only, a failure to achieve the Full Service Commencement Date by the Full Service Longstop Date;

	
	(q) failure to divert sufficient Biodegradable Contract Waste from Landfill such that the Authority has made a deduction of in excess of £1,500,000 (one million five hundred thousand pounds) (Indexed) under L(2) of the Payment  Mechanism for each of two (2) consecutive Contract Years; 

	
	(r) at any time after the Full Service Commencement Date the Contractor committing a material breach of its obligations under this Contract (other than as a consequence of a breach by the Authority of its obligations under this Contract) which results in the criminal investigation, prosecution and conviction of any Contractor Related Party or the Authority under the Health and Safety Regime (an "H&S Conviction") provided that an H&S Conviction of a Contractor Related Party or the Authority shall not constitute a Contractor Default if, within ninety (90) Business Days from the date of the H&S Conviction (whether or not the H&S Conviction is subject to an appeal or any further judicial process), the involvement in the Project of each relevant Contractor Related Party but for the purposes of this proviso excluding the Contractor, the Operating Contractor and the Landfill Contractor but including any individual director, officer or employee of the Operating Contractor or Landfill Contractor (which in the case of an individual director, officer or employee shall be deemed to include the Contractor Related Party (other than in the case of the Contractor, Operating Contractor and Landfill Contractor) of which that person is a director, officer or employee) is terminated and a replacement is appointed by the Contractor in accordance with Clause 131 (Assignment and Sub-Contracting) provided always that in determining whether to exercise any right of termination or right to require the termination of the engagement of a Contractor Related Party under this limb (r), the Authority shall:

(i) act in a reasonable and proportionate manner having regard to such matters as the gravity of any offence and the identity of the person committing it; and

(ii) give all due consideration, where appropriate, to action other than termination of this Contract;

	Contractor Related Party
	means any of the following:

(a) an officer, servant, employee or agent of the Contractor, or any Affiliate of the Contractor and any officer, servant, employee or agent of such person acting in that capacity; 

(b) any Sub-Contractor or sub-contractor of the Contractor of any tier and any of their directors, officers, servants, employees or agents acting in that capacity;

	Contractor Site Lease
	means a lease of a Contractor Site granted to the Authority pursuant to Clause 17.10 (Contractor Owned Sites) of this Contract in the form set out in Part 3 of Schedule 9 (Sites and Property Agreements);

	Contractor Sites
	means the Sites identified in Part 1 of Schedule 9 (Sites and Property Agreements) as being Sites which the Contractor shall introduce (or procure the introduction of) to the Project;

	Contractor Site Sub-Lease
	means an underlease of a Contractor Site Lease and in substantially the form previously agreed set out in Schedule 9 (Sites and Property Agreements);

	Contractor Warranted Data
	means the information relating to the Contractor and its Affiliates contained in Schedule 6 (Legal and Beneficial Ownership of the Contractor);

	Contractor’s Notice of Change
	means such notice as the Contractor may serve pursuant to Clause 107.18 (Contractor Change in Service);

	Contractor’s Representative
	means the person to be appointed by the Contractor pursuant to Clause 128;

	Contractor’s Service Proposals
	means the Contractor’s proposals for the performance of the Services to satisfy the Specification as set out in Schedule 3 (Contractor's Service Proposals);

	Contractor’s Share
	means the percentage figure corresponding to that part of the Cumulative Capital Expenditure at the relevant time, as shown in the second column of the table set out in Schedule 30 (Cost Apportionment Table);

	Contractor's Works Proposals
	means:

a) the Works Programme;

b) the Final Design Proposals.



	Credit Agreement
	means the £[                    ] credit agreement dated on or about the date of this agreement between (1) Donarbon Waste Management Limited (as the company) (2) Donarbon Services Limited (as holdco) (3) The Governor and Company of the Bank of Ireland (as mandated lead arranger, original lender and the agent), as the same may be amended, varied, supplemented or novated from time to time;

	Cumulative Capital Expenditure
	means the aggregate of:

a) all Capital Expenditure that has been incurred as a result of each General Change in Law that has come into effect on or following the Initial Acceptance Date; and

b) the amount of Capital Expenditure that is agreed, or determined to be required, as a result of a General Change in Law under Clause 105 (Qualifying Change in Law);

	Day 
	means each period of 24 hours from midnight to midnight;

	Deductions 
	means those deductions (comprising, where applicable, Unavailability Deductions, Tipping Away Deductions and Performance Deductions) provided for in Section 10 (Deductions (D)) of the Payment Mechanism;

	Deemed New Contract
	means an agreement on the same terms and conditions as this Contract, as at the Termination Date, but with the following amendments:

	
	(a) if this Contract is terminated prior to the Service Commencement Date for any particular aspect of the Services, then the Service Commencement Date (and where applicable any Planned Works Commencement Date or Planned Service Commencement Date or Planned Initial Acceptance Date or Planned Full Service Commencement Date or Initial Acceptance Longstop Date or Full Service Longstop Date or other programmed date under the Works Programme) for that aspect shall be extended by a period to allow a New Contractor to achieve Service Commencement, Initial Acceptance or Full Service Commencement;

	
	(b) any accrued Deductions, periods of Unavailability, Performance Points or as applicable other past failure to provide the Services and/or warning notices (or non compliances with Contract Targets and Performance Standards to the extent contributing to actual or potential warning notices) shall for the purposes of termination only and without prejudice to the rights of the Authority to make Deductions, be cancelled;

	
	(c) the term of such agreement shall be for a period equal to the term from the Termination Date to the Expiry Date;

	
	(d) in the event that any New Contractor Rectification Works are required to enable the New Contractor to achieve Contract Targets and Performance Standards then provided that the New Contractor complies with the New Contractor Rectification Plan for the New Contractor Rectification Period the Authority shall not exercise its rights to terminate the Contract under Clause 84.2 (Termination for Contractor Default) by reason of any failure to achieve some or all of the Contract Targets and Performance Standards.  Such provision shall for the avoidance of doubt not affect the Authority’s entitlement to make Deductions as a result of failure to achieve the Contract Targets and Performance Standards during the Rectification Period;

	
	(e) the substitution of paragraph 3.2.1A for paragraph 3.2.1 of Schedule 48 (Environmental Provisions);

	
	For the avoidance of doubt, and without prejudice to the generality of the foregoing elements of this definition of Deemed New Contract, the Authority shall be deemed to have procured that the Deemed New Contract will include provision for:-

	
	(a) each of the Assets to be made available to the New Contractor to the extent that these have been transferred to the Authority or its nominee (including the New Contractor) pursuant to Clause 97 (Transfer of Assets on Termination); and

	
	(b) the New Contractor to be granted or assigned the Leases or Underleases as appropriate in respect of all the Sites;

	Deemed Refusal
	any failure to determine a Planning Application by the Planning Authority within the statutory period which would entitle the Contractor to appeal against the deemed refusal of that Planning Application or any other period which the Contractor (having obtained the prior written approval of the Senior Funders under the Senior Financing Agreements, a certified copy of such approval to be provided to the Authority) and the Planning Authority may agree shall constitute the period for determination of the Planning Application for the purposes of any appeal by the Contractor;

	Default Interest
	means any increased margin that is payable to the Senior Lenders or which accrues as a result of any payment due to the Senior Lenders not being made on the date on which it is due;

	Delivery Contingency Plan
	means a contingency plan as referred to in paragraph 10.8 of Section 10 (Deductions) of the Payment Mechanism;

	Delivery Point
	has the meaning given in paragraph 10.4 of Section 10 of the Payment Mechanism subject to Schedule 21;

	Design Data
	means all drawings, reports, documents, plans, software, formulae, calculations and other data relating to the design, construction, testing or operation of the MBT Facility and New Facilities;

	Designated Collection Facility
	has the meaning given in The Waste Electrical and Electronic Equipment Regulations 2006;

	Direct Agreement
	means the direct agreement dated on or about the date of this Contract and made between the Authority, Contractor and the Agent;

	Direct Losses
	means Losses other than Indirect Losses and shall include without limitation for the avoidance of doubt any Losses arising under any Off-Take Contract;

	Discriminatory Change in Law
	means a Change in Law, the terms of which apply expressly to:

	
	(a) the Project and not to similar projects procured under the PFI;

	
	(b) the Contractor and not to other persons; and/or

	
	(c) PFI Contractors and not to other persons;

	Dispose 
	includes:

	
	(a) sale, assignment or transfer (including by way of lease or loan);

(b) granting of an option or any other interest over;

(c) creation or the allowing to subsist of any encumbrance;

(d) creation of any trust or the conferring of an interest;

(e) the entering into of any agreement, arrangement or understanding concerning the votes attached to, or the right to receive dividends or other return on capital in respect of;

(f) the renunciation or assignment of any right to subscribe, receive or receive any interest in; and

(g) any agreement, whether conditional or not, to do any of the acts described above, whether by one transaction or a series of transactions and whether at the same time or over a period of time;

and "Disposal" shall be construed accordingly;

	Dispute Resolution Procedure
	means the procedure for the resolution of disputes set out in Clause 113 (Dispute Resolution);

	Distribution
	means:

	
	(a) whether in cash or in kind, any:

	
	(i) dividend or other distribution in respect of share capital;

	
	(ii) reduction of capital, redemption or purchase of shares or any other reorganisation or variation to share capital;

	
	(iii) payments under the Subordinated Financing Agreements (whether of principal, interest, breakage costs or otherwise);

	
	(iv) payment, loan, contractual arrangement or transfer of assets or rights to the extent (in each case) it was put in place after Financial Close and was neither in the ordinary course of business nor on reasonable commercial terms;

	
	(v) the receipt of any other benefit which is not received in the ordinary course of business and on reasonable commercial terms; or

	
	(b) the early release of any Contingent Funding Liabilities, the amount of such release being deemed to be a gain for the purposes of any calculation of Refinancing Gain;

	District Auditor
	means in relation to a local authority, means the auditor appointed under section 13 of the Local Government Finance Act 1982 to audit the accounts of the Authority in accordance with Part III of that Act;

	DPA
	means the Data Protection Act 1998;

	EA Guidance 2005
	means the Environment Agency “Guidance on Monitoring MBT and other pre-treatment processes for the Landfill Allowances Schemes (England and Wales) August 2005”;

	Economically Recyclable/Economically Recycled
	means that a commodity of Waste would if Recycled,  generate a positive amount of Third Party Income (applying for the avoidance of doubt the provisions of Section 11.6 and 11.9 of Schedule 26 (Payment Mechanism));

	EEA
	means from time to time the European Economic Area as created by The Agreement on the European Economic Area 1992 or any successor or replacement body, association, entity or organisation which has assumed either or both the function and responsibilities of the European Economic Area;

	Emergency
	means an event causing or, in the reasonable opinion of a Party, threatening to cause death or serious injury to any individual, or serious disruption to the lives of a number of people or extensive damage to property, or contamination of the environment in each case on a scale beyond the capacity of the emergency services, or preventing the Services operating under normal circumstances and requiring the mobilisation and organisation of the emergency services;

	End Time
	has the meaning given to it in paragraphs 10.23 to 10.24 of Section 10 (Deductions) of the Payment Mechanism;

	Enforced Closure
	means that a Facility or a Landfill Site is required by Legislation and/or any PPC Permit or Waste Management Licence or otherwise by a Relevant Authority to be closed to the reception of Contract Waste;

	Environment Agency

(or EA)
	means the Environment Agency of England and Wales or its successor in function;

	Environmental Information Regulations
	means the Environmental Information Regulations 2004 together with any guidance and/or codes of practice issued by the Information Commissioner or relevant Government Department in relation to such regulations;

	Environmental Panel
	has the meaning given in Clause 113.4.1.1 (Identity of Adjudicator);

	Envisaged Changes
	has the meaning given in Clause 107 (Authority and Contractor Change);

	EPA
	means the Environmental Protection Act 1990;

	Equipment
	means the Transferred Equipment and the Additional Equipment as set out in the Equipment List as updated from time to time in accordance with the provisions of Clauses 50.1.4 and 50.1.5 (inclusive) (Plant and Equipment)

	Equipment List
	means the list detailing all Transferred Equipment and Additional Equipment that is, at the time the list is prepared and updated, in the possession, ownership or control of the Contractor;

	Equity IRR
	means the projected blended rate of return to the Relevant Persons over the full term of the Contract, having regard to Distributions made and projected to be made;

	Estimate
	has the meaning given in Clause 107.2.1 (Authority Changes);

	Estimated Change in Project Costs
	means in relation to a Clause 36 (Compensation Events), Clause 46 (Service Delay), Clause 107 (Authority and Contractor Changes) or Clause 105 (Changes in Law), the aggregate of any estimated increase in construction costs, operating costs and financing costs, including any impact on the Tonnage Based Element of the Annual Unitary Charge and any impact on any Third Party Income assessed on the basis set out in the Appendix to Schedule 39 (Unitary Charge Adjustment Protocol), less the aggregate of any estimated reduction in construction costs, operating costs and financing costs, including the impact on the Tonnage Based Element of the Annual Unitary Charge and any impact on any Third Party Income assessed on the basis set out in the Appendix to Schedule 39 (Unitary Charge Adjustment Protocol); 

	Estimated Fair Value of the Contract
	means the amount determined in accordance with Clause 92.4 (No Retendering Procedure) that a third party would pay to the Authority as the market value of the Deemed New Contract;

	Euro Effective Date
	has the meaning given in Clause 82.2 (Euro Continuity of Contract);

	Exempt Refinancing 
	means:

	
	(a) any Refinancing that was fully taken into account in the calculation of the Unitary Charge;

	
	(b) a change in taxation or change in accounting treatment;

	
	(c) the exercise of rights, waivers, consents and similar actions which relate to day to day administrative and supervisory matters and are in respect of:

	
	(i) breach of representations   and warranties or undertakings;

	
	(ii) movement of monies between the Project Accounts in accordance with the terms of the Senior Financing Agreements as at Financial Close;

	
	(iii) late or non-provision of information, consents or licences;

	
	(iv) amendments to Sub-Contracts;

	
	(v) approval of revised technical and economic assumptions for financial model;

	
	(vi) runs (to the extent required for forecasts under the Financing Agreements);

	
	(vii) restrictions imposed by the Senior Lenders on the dates at which the Senior Debt can be advanced to the Contractor under the Senior Financing Agreements and/or amounts released from the Proceeds Account during the Availability Period, each as defined in the Senior Financing Agreements and which are given as a result of any failure by the Contractor to ensure that the construction work is performed in accordance with the agreed construction programme and which are notified in writing by the Contractor or the Senior Lenders to the Authority prior to being given;

	
	(viii) changes to milestones for drawdown and/or amounts released from the Proceeds Account during the Availability Period set out in the Senior Financing Agreements and which are given as a result of any failure by the Contractor to ensure that construction work is performed in accordance with the agreed construction programme and which are notified in writing by the Contractor or the Senior Lenders to the Authority prior to being given;

	
	(ix) failure by the Contractor to obtain any consent by statutory bodies required by the Senior Financing Agreements; or 

	
	(x) voting by the Senior Lenders and the voting arrangements between the Senior Lenders in respect of the levels of approval required by them under the Senior Financing Agreements;

	
	(d) any amendment, variation or supplement of any agreement approved by the Authority as part of any Qualifying Variation under this Agreement;

	
	(e) any sale of shares in the Contractor or Holdco by the shareholders or securitisation of the existing rights and/or interests attaching to shares in the Contractor or Holdco provided that this paragraph (e) shall, in respect of shares in Holdco, only apply for so long as Holdco holds 100% of the issued share capital of the Contractor;

	
	(f) any sale or transfer of the Subordinated Lenders’ existing rights and/or interests under the Subordinated Financing Agreements or securitisation of the Subordinated Lenders’ existing rights and/or interests under the Subordinated Financing Agreements; or

	
	(g) any Qualifying Bank Transaction;

	Excusing Causes
	means any one or more of the events described in Appendix 4 of the Payment Mechanism (Application of Excusing Causes) applying only to the extent set out in Clause 70 (Excusing Causes) and Appendix 4 of the Payment Mechanism;

	Existing Authority Sites
	means the Existing Authority Freehold Sites, the existing Authority Leasehold Sites and the Existing Authority Licensed Sites;

	Existing Authority Freehold Sites
	means those Existing Authority Sites identified as Freeholds in Part 1 of Schedule 9 (Sites and Property Agreements);

	Existing Authority Leasehold Sites
	means those Existing Authority Sites identified as Leaseholds in Part 1 of Schedule 9 (Sites and Property Agreements);

	Existing Authority Licensed Sites
	means those Existing Authority Sites identified as Licenses in Part 1 of Schedule 9 (Sites and Property Agreements) being the HWRC Sites at St Neots, Grunty Fen, March and Milton;

	Existing Sites
	means together the Existing Freehold Sites and the Existing Leasehold Sites;

	Existing Title Matters 
	means as defined in Clause 17.1.1.4;

	Expiry Date
	[ ] February 2036 as adjusted in accordance with Clause 13.3 (Option to Extend Contract Period);

	Extension of the Contract Period
	has the meaning given in Clause 13.3.1 (Extension of the Contract Period);

	Facility
	means the buildings and technical infrastructure together with all supporting infrastructure and amenities to be provided and/or operated by the Contractor on the Sites and Facility shall be interpreted accordingly.  For the avoidance of doubt reference to Facilities shall include the MBT Facility, the HWRC Sites and the New Facilities but shall not include the Landfill Sites;

	Facility Input Specifications
	means the input specifications for the MBT Facility and IVC Facility set out in Schedule 22 (Facility Input Specification);

	Facility Residues
	means any RDF or any other residues from the MBT Facility (but not including any materials extracted for Recycling at the Front End) and such other materials as shall be agreed by the Parties from time to time; 

	Fair Value
	means the amount at which an asset or liability could be exchanged in an arm’s length transaction between informed and willing parties, other than in a forced or liquidation sale;

	Fees Regulations
	means the Freedom of Information and Data Protection (Appropriate Limit and Fees) Regulations 2004;

	Final Contract Year
	means the period from 1st April occurring immediately prior to the end of the Contract Period until the Expiry Date

	Final Design Proposals
	means the Contractor’s design proposals which have been developed and finalised by the Contractor for the MBT Facility and the New Facilities (other than the March WTS) as set out at Schedule 12 (Final Design Proposals)];

	Final Equipment List
	has the meaning given in Clause 50.1.5 (Equipment);

	Final Warning Notice
	has the meaning given to it in Clause 88.2 (Termination for Persistent Breach);

	Financial Close
	has the meaning given to it in the Credit Agreement;

	Financial Model
	means the financial model in the Agreed Form and incorporated at Schedule 38 (Financial Model and Base Case);

	Financing Agreements
	means all or any of the agreements or instruments entered into or to be entered into by the Contractor or any of its Associated Companies relating to the financing of the Project (including the Initial Financing Agreements and any agreements or instruments to be entered into by the Contractor or any of its Associated Companies relating to the rescheduling of their indebtedness or any Refinancing);

	First Contract Year
	means the period from the Contract Commencement Date to 31 March 2008;

	Fixed Payment
	has the meaning given in Section 12 (Payment Provisions) of the Payment Mechanism;

	FOIA
	means the Freedom of Information Act 2000 and any subordinate legislation (as defined I section 84) of the Freedom of Information Act 2000) made under the Freedom of Information Act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner or relevant Government Department in relation to such Act;

	Force Majeure Event
	means the occurrence after the Contract Commencement Date:

	
	(a) war, civil war, armed conflict or terrorism; or

	
	(b) nuclear, chemical or biological contamination unless the source or cause of the contamination is as a result of the actions or breach of the Contractor or its sub-contractors except where such actions of the Contractor constitute solely the receipt or treatment by the Contractor of Contract Waste (containing nuclear, chemical or biological contamination) in accordance with the Contract; or 

	
	(c) pressure waves caused by devices travelling at supersonic speeds,

	
	which directly causes either party (the "Affected Party") to be unable to comply with all or a material part of its obligations under this Contract;

	Force Majeure Termination Sum
	means the sum calculated in accordance with Clause 96.2 (Compensation on Termination for Force Majeure);

	Fourth Contract Year
	means the period from 1 April 2010 until 31 March 2011;

	Freehold 
	means a freehold interest in any Site;

	Front End
	means the reception and sorting process in respect of Contract Waste at the MBT Facility prior to the introduction of that Contract Waste into the Composting Hall of the MBT Facility;

	Full Service Acceptance Criteria
	means the criteria which must be met in order for the Full Service Acceptance Tests to be satisfied;

	Full Service Acceptance Tests
	means the technical and operational tests and documents described in paragraph 2 of Schedule 19 (Initial Acceptance Tests and Full Service Acceptance Criteria);

	Full Service Commencement Date
	means the date specified in Clause 37.1.3 (Acceptance);

	Full Service Longstop Date
	means in respect of the MBT Facility only the date 24 months after the Planned Full Service Commencement Date (as the Planned Full Service Commencement Date is adjusted from time to time);

	Full Service Period
	means the period from the Full Service Commencement Date until the Expiry Date (or such earlier date as the Contract is terminated in accordance with its terms); 

	Garden Waste
	means any organic putrescible waste, including but not limited to grass cuttings, hedge clippings, tree prunings, weeds, dead plant material, soil bound roots, leaves, blossom, fallen fruit and other vegetation;

	General Change in Law
	means a Change in Law which is not a Discriminatory Change in Law or a Specific Change in Law or a Best Value Change in Law;

	Good Industry Practice
	means that degree of skill and care which would reasonably and ordinarily be expected from time to time of a skilled and experienced operator (engaged in the same type of undertaking as that of the Contractor) or Construction Sub-Contractor or any Sub-Contractor under the same or similar circumstances;  

	Green Waste
	means garden waste consisting of leaves, grass cuttings, hedge and tree cuttings and similar materials segregated by householders;

	Green Waste Composting Facility
	means the IVC Facility or any other composting facility (including without limitation on farm facilities);

	Grunty Fen
	means the HWRC sited at Pools Road, Witchford, Ely, Cambridgeshire, CB6 2JE;

	Guidance
	means any applicable guidance, (including without limitation any guidance of the Environment Agency) with which the Contractor is bound to comply;

	Handback Facilities
	means the following Facilities to be handed back to the Authority on the Expiry Date:

March WTS (assuming the March Trigger Date has occurred);

the HWRC Sites; and

(subject to the Authority exercising its option to take the MBT Continuing Lease as referred to in Clause 69.3 (Transfer of Assets on Expiry)) the MBT Facility on the basis provided in the MBT Continuing Lease;

	Handled
	means (inter alia and to the extent applicable to the particular Facility, Site and type of Waste) weigh, sort, tip, transfer, compact, treat, process, transport, dispose of and recycle and “Handling” and “Handle” shall be construed accordingly;

	Haulage Services
	means the haulage of waste from HWRC Sites as described in Service Output 5 (HWRC Sites) of the Specification and Method Statement 5 (Transport Plans);

	Hazardous Waste
	has the meaning attributed to it by (a) Article 1(4) of Authority Directive 91/689/EEC of 12 December 1991 and the list of hazardous waste cited therein shall be based on the European Waste Catalogue from time to time; and (b) the Hazardous Waste (England) Regulations 2005 and List of Wastes (England) Regulations 2005.

For the avoidance of doubt, any item of Waste which constitutes Hazardous Waste from time to time under this definition shall be deemed to be Ad Hoc Waste for the purposes of this Contract;

	Headleases
	means the leases granted to the Authority in respect of the Existing Leasehold Sites and any leases that will be granted to the Authority in respect of the Replacement Authority HWRC Sites and/or the Contractor Sites;

	Highest Compliant Tender Price
	means the price offered by the Compliant Tenderer (if any) with the highest tender price;

	Holdco
	means Donarbon Services Limited (Company No: 06054498) whose registered office is at Ely Road, Waterbeach, Cambridge, CB5 9PG;

	Holding Company
	has the meaning given to it in Section 736 of the Companies Act 1985, as amended by Section 144 of the Companies Act 1989;

	Household Residual Waste
	means unseparated residual Household Waste collected at the kerbside by or on behalf of WCAs or by the Authority or by other persons on behalf of the Authority;  

	Household Waste
	has the meaning attributed to it in Section 75(5) and Section 89 of the EPA and Schedules 1 and 2 of the Controlled Waste Regulations 1992;

	Household Waste Recycling Centre or HWRC
	means the household waste recycling centres to be managed by the Contractor from time to time pursuant to this Contract;

	HWRC Customer Survey
	means a survey to be carried out by the Contractor at least every 2 years commencing 2 years from the first relevant HWRC Date, the questions and content to be agreed by the Parties acting reasonably;

	HWRC Date
	means:

(a) in respect of the Existing Authority Sites 1st October 2009; or

(b) in the case of a Replacement Authority HWRC Site (replacing an Existing Authority Site other than an Existing Authority Licensed Site), the date agreed by the Parties pursuant to the service of an Authority Notice of Change under Clause 107 (Authority and Contractor Changes); 

(c) in the case of a Replacement Authority HWRC Site (replacing an Existing Authority Licensed Site), the date of the grant of a Lease or Underlease pursuant to Clause 17.7; 

	HWRC Management Services
	means Services in respect of the HWRCs set out in Service Output 5 (HWRCs) of the Specification;

	HWRC Recycling and Composting Bonus
	means the bonus payment calculated in accordance with Section 6 (HWRC Recycling and Composting Element) of the Payment Mechanism;

	HWRC Recycling and Composting Deduction
	means the deduction calculated in accordance with Section 6 (HWRC Recycling and Composting Element) of the Payment Mechanism;

	HWRC Recycling and Composting Element
	means the element the Annual Unitary Charge calculated in accordance with Section 6 (HWRC Recycling and Composting Element) of the Payment Mechanism;

	HWRC Recycling and Composting Mid Point
	means such percentage as is determined in accordance with paragraphs 6.8 to 6.11 of Section 6 (HWRC Recycling and Composting Element) of the Payment Mechanism;

	HWRC Recycling and Composting Range
	has the meaning given in Section 6 (HWRC Recycling and Composting Element) of the Payment Mechanism;

	HWRC Recycling Review Date
	means the date specified in paragraph 6.8 of Section 6 (HWRC Recycling and Composting Element) of the Payment Mechanism;

	HWRC Sites
	means the Existing Authority Sites and any other Sites used as an HWRC from time to time during the Contract Period in accordance with Clause 17;

	Inactive Contract Waste
	has the meaning given to it in Section 7.3 of the Payment Mechanism;

	Information
	has the meaning given under Section 84 of the Freedom of Information Act 2000;

	Indemnifier 
	has the meaning given to it in Clause 115.7 (Conduct of Claims);

	Independent Reviewer
	means the person referred to in paragraph 14 of Schedule 24 (MBT Input Composition);

	Index
	has the meaning given in paragraph 13.3 of Schedule 26 (Payment Mechanism);

	Indexation Date
	has the meaning given in paragraph 13.5 of Section 13 (Indexation of the Payment Mechanism);

	Indexed
	has the meaning given in Clause 3.1 (Indexation); 

	Indirect Losses
	means any costs, claims, loss, damage or expense which:

(i) is a pure economic loss (save for economic loss included in any third party claims); or

(ii) as a matter of English law would be too remote or unforeseeable to be recovered as damages for breach of contract, 

provided that notwithstanding the foregoing any losses of the Contractor arising under any Sub-Contract or Financing Agreements or any other document expressly referred to in this Contract shall not be excluded from any claim by reason of this definition;

	Industrial Waste
	has the meaning given in Section 75(6) of the EPA;

	Information
	has the meaning given under section 84 of the Freedom of Information Act 2000;

	Initial Acceptance Certificate
	means a certificate issued by the Technical Adviser pursuant to Clause 37.2.6 (Initial Acceptance Tests);

	Initial Acceptance Date
	means the date specified in Clause 37.1.2;

	Initial Acceptance Longstop Date
	means in respect of the MBT Facility only the date 24 months after the Planned Initial Acceptance Date (as the Planned Initial Acceptance Date is adjusted from time to time);

	Initial Acceptance Tests
	means those tests set out in paragraph 1 of Schedule 19 (Initial Acceptance Tests and Full Service Acceptance Criteria);

	Initial Financing Agreements
	means the Financing Agreements put in place upon signature of this Contract as follows: being the Finance Documents as defined in the Credit Agreement;

	Initial Services Commencement Date
	means [                     2008];

	Input Waste Composition Change
	means a Shortfall as defined in Clause 54.2 (MBT Input Composition);

	Instalment Dates
	has the meaning given in Clause 101.2.1 (Method of Payment);

	Insurance Side Letter
	means the letter from the Authority to the Contractor pursuant to Clause 118.1A incorporated into the Contract as Schedule 40 (Insurance Side Letter);

	Insurance Term
	means any terms and/or conditions required to be included in a policy of insurance by Clause 118 (Insurance) and Schedule 36 (Required Insurances) but excluding any risk;

	Insurance Undertaking
	has the meaning given in the rules from time to time of the Financial Services Authority;

	Integrated Management Systems
	means the integrated management systems put in place by the Contractor in accordance with Schedule 2 (Specification);

	Intellectual Property Rights
	means any and all patents, trade marks, service marks, copyright, moral rights, rights in a design, know–how, confidential information and all or any other intellectual or industrial property rights whether or not registered or capable of registration and whether subsisting in the United Kingdom or any other part of the world  relating to the Project;

	Intended Use
	means use as an HWRC;

	IPR Claim 
	has the meaning given in Clause 124.3 (Software Licensing);

	Irrecoverable VAT
	means as defined in Clause 106.1 (Payment of Irrecoverable VAT);

	Issue a Direction
	means an exercise by the Authority of its statutory right to direct a WCA with regard to the collection and/or delivery of Waste pursuant to the EPA and/or the WET Act or any other Legislation from time to time in force;

	IVC Acceptable Waste
	has the meaning given in Part 2 (IVC Input Specification) of Schedule 22 (Facility Input Specification);

	IVC Authority Change
	has the meaning given to it in paragraph 4.2 of Part III (IVC Facility) of Schedule 11 (Planning Permissions and PPC Permit);

	IVC Facility
	means the in-vessel composting facility to be provided by the Contractor at the IVC Site where IVC Acceptable Waste is Composted which definition includes, for the avoidance of doubt the existing in-vessel composting facility at the IVC Site;

	IVC Planning Application
	means the Planning Application in respect of the IVC Facility; 

	IVC Planning Longstop Date
	means 15 August 2011;

	IVC Satisfactory Planning Permission
	means a Planning Permission (together with any associated planning agreements and/or agreement with any Relevant Authority) in respect of which the Challenge Period has expired which is a permission for the description of the development which is the subject of the IVC Planning Application and does not impose on the Contractor or Contractor Related Party by way of condition or other obligations any Unsatisfactory IVC Planning Condition;

	IVC Services Commencement Date
	means the New Facilities Acceptance Date for that Facility;

	IVC Site
	means the Site so described in Schedule 9 (Sites and Property Agreements);

	IVC Sub-Sub Contract
	means the sub-contract to be entered into by the Operating Contractor with the builder of the IVC Facility being Wasteology Limited or such other builder as the Operating Contractor shall appoint;

	IVC Unsatisfactory Planning Permission
	means a Planning Permission in respect of the IVC Facility which is not a IVC Satisfactory Planning Permission;

	Joint Insurance Account
	means the joint bank account in the names of the Authority and the Contractor, having account number 81897904 and held with the Bank of Ireland;

	Judicial Review Challenge
	means proceedings brought under Part 54 of the Civil Procedure Rules or by any party other than the Contractor under section 288 of the Planning Act including any Judicial Review Injunction; 

	Judicial Review Injunction
	means any injunction or mandatory order granted in connection with or as part of a Judicial Review Challenge which prevents delays hinders or otherwise affects the performance of the Works or Services;

	Junior Debt
	means all amounts outstanding on the Termination Date under the Subordinated Financing Agreements;

	Key Performance Targets
	means the achievement of the Contract Targets and the performance of the Services without carrying out Prohibited Landfill;

	Kitchen Waste
	means cooked and uncooked food including vegetables, baked products and/or meat segregated by householders;

	Landfill (or Landfilled)
	means:

(a)
for the purposes of the Contract Targets has the meaning given to it in Waste Emissions Trading Act 2003; and

(b)
for the purposes of Landfill Tax has the meaning attributed to it by Section 65(1) of the Finance Act 1996,

in each case (notwithstanding any other provision of this Contract) as in force at the Contract Commencement Date and "Landfilled" and "Landfilling" shall be interpreted accordingly;  

	Landfill Contract
	means the Sub-Contract in respect of Landfilling Contract Waste in the form set out in Part 3 of Schedule 28 (Operating Contract and Landfill Contract) as entered into by the Contractor and any replacement contract entered into in accordance with this Contract;

	Landfill Directive
	has the meaning given in Authority Directive 1999/31/EC;

	Landfill Element
	means the element of the Unitary Charge calculated in accordance with Section 7 (Landfill Element) of the Payment Mechanism;

	Landfill Sites
	means the site or sites provided or utilised by the Contractor for the Landfilling of inter alia, Contract Waste;

	Landfill Sub-Contractor
	means Donarbon Limited or any other party (other than the Contractor) to the Landfill Contract from time to time in accordance with Clause 131 (Assignment and Sub-Contracting);

	Landfill Tax
	has the meaning set out in Section 39(1) of the Finance Act 1996;

	Landfill Tax Rate
	means the monetary amount at which Landfill Tax is set from time to time in accordance with Section 39 of and as set out at Section 42 of Part III of the Finance Act 1996 as modified or re-enacted from time to time;

	LATs Allowance 
	means Landfill Allowances as defined by the Waste Emissions Trading Act 2003;

	LATs per Tonne
	means the monetary value determined pursuant to Appendix 2 to the Payment Mechanism;

	LATs Protocol
	means the protocol at Appendix 2 to the Payment Mechanism;

	Leading Counsel
	means Counsel experienced in town and country planning matters and practising at the town and country planning bar and/or experienced in environmental matters who:

	
	(a) shall be agreed upon by the Parties or in default of agreement shall be of 15 years' call and identified by the Chairman of the Planning and Environmental Bar Association or his deputy; and

	
	(b) accepts instructions to provide an opinion pursuant to paragraph 3.1 (PPC Proceedings) of Part (V) (PPC Permit for MBT Facility) of Schedule 11 (Planning Permissions and PPC Permit);

	Lease
	means a lease of an Existing Authority Site or (as the case may be) a lease of a Replacement Authority HWRC Site and in substantially the form previously agreed set out in Part 2 of Schedule 9 (Sites and Property Agreements);

	Lease Commencement Date
	means those respective dates prescribed as such set out in Part 1 of Schedule 9 (Sites and Property Agreements);

	Lease Condition
	means in relation to the HWRC Site at Wisbech that the Authority has effected a surrender of the land to be surrendered to the Superior Landlord shown edged red on the Wisbech Surrender Plan and the Land Registry has completed the registration of a supplemental lease of the land edged red on the Wisbech Supplemental Lease Plan between the Superior Landlord and the Authority and the Authority is in a position to grant the Wisbech HWRC Underlease to the Contractor of the whole of the land edged red on the Wisbech HWRC Underlease Plan;

	Lease Expiry Date
	means those respective dates described as such as set out in Part 1 of Schedule 9 (Sites and Property Agreements);

	Leasehold
	means a leasehold interest in any Site;

	Legislation
	means any Act of Parliament or subordinate legislation within the meaning of Section 21(1) of the Interpretation Act 1978, any exercise of the Royal Prerogative, and any enforceable community right within the meaning of Section 2 of the European Communities Act 1972, in each case in the United Kingdom;

	Liquid Market
	means that there are sufficient willing parties (being at least two parties, each of whom is capable of being a Suitable Substitute Contractor) in the market for PFI contracts or similar contracts or contracts for the provision of services (in each case the same as or similar to the Contract) for the price that is likely to be achieved through a tender to be a reliable indicator of Fair Value provided always that any vehicle controlled and established by the Senior Lenders specifically for the purposes of this Project and to which this Contract may be novated shall be discounted in assessing whether there are sufficient willing parties in the market for such purposes;

	Load
	means an amount of Contract Waste contained in a single vehicle and/or container including but not limited to bulkers, walking floors, roll on roll off skips, vans and RCVs;

	Local Emergency Plan
	has the meaning given in Clause 42.3 (Local Emergency Plan);

	Losses
	means all damages, losses, liabilities, costs, expenses (including legal and other professional charges and expenses), and charges whether arising under statute, contract or at common law or in connection with judgments, proceedings, internal costs or demands;

	Maintenance Programme
	has the meaning given in Clause 49.2 (Planned Maintenance) of this Contract;

	March
	means the HWRC Site at March described in Part 1 of Schedule 9 (Sites and Property Agreements);

	March Construction Longstop Date
	means (if applicable) the date agreed pursuant to Schedule 7 (March Anticipated Change);

	March Planned Works Commencement Date
	means the date agreed pursuant to Schedule 7 (March Anticipated Change);

	March Services Commencement Date
	means the New Facilities Acceptance Date for that Facility;

	March Trigger Date
	means the date on which the Parties enter into the March Change Agreement as such term is defined in clause 3.3 of Schedule 7 (March Anticipated Change);

	March Trigger Longstop Date
	means 31st December 2008 or such later date as the Parties agree;

	March WTS
	means the Transfer Station at the March Trading Estate, Hundred Road, March, PE15 8QN;

	Market Value Availability Deduction Amount
	means for any month or part of a month, an amount equal to the Unavailability Deduction that was made to the Annual Unitary Charge under Section 10 of the Payment Mechanism in the month immediately preceding the Termination Date, less an amount equal to any Unavailability Deduction that was made for a Facility which was Unavailable at the Termination Date but which has subsequently become Available whether as a result of the Authority incurring Rectification Costs or otherwise;

	Mass Balance Model
	means the model being a linked file to the Base Case referred to in the Base Case as "Waste Flow Model 22 291107 (final version).xls"] and incorporated into the Contract in accordance with Clause 7 (Mass Balance Model);

	Material and Critical Part
	means:

(a) in respect of the Construction Contract or any New Facilities Construction Contract all or substantially all of the obligations under such Sub-Contract; and

(b) in respect of the Operating Contract, all or substantially all of the following elements of the Services:

(i) HWRC management;

(ii) Operation of the MBT (including without limitation the education centre);

(iii) Operation of any Waste Transfer Station;

(iv) HWRC transportation;

(v) Management of the IVC Facility;

(vi) all or substantially all of head office functions;

	Maximum Capacity
	means 500,000 tonnes of Contact Waste per Contract Year excluding any Ad Hoc Waste; 

	Maximum Unitary Charge
	means, in respect of a month, the Annual Unitary Charge payable during that month before any deductions under Schedule 26 (Payment Mechanism) but allowing for indexation under Clause 3 (Indexation);

	MBT Acceptable Waste
	has the meaning given in Part I of Schedule 22 (Facility Input Specification);

	MBT Availability Criteria
	means the Availability Criteria relating to the MBT Facility set out in Schedule 20 (Availability);

	MBT Commissioning Period
	means the period referred to in Clause 36.A (MBT Commissioning Process);

	MBT Commissioning Process
	means the implementation of such operations and testing as the Contractor shall deem necessary in order to enable the satisfaction of the Full Service Acceptance Tests;

	MBT Continuing Lease
	means the new lease in respect of the MBT Site as referred to in Clause 69.3 (Transfer of Assets on Expiry);

	MBT Facility
	means the mechanical biological treatment facility to be provided by the Contractor on the MBT Site;

	MBT Input Review Period
	means the period referred to in paragraph 5 of Schedule 24 (MBT Input Composition);

	MBT Input Review Period Tests
	means those tests referred to in paragraph 9 of Schedule 24 (MBT Input Composition);

	MBT Organic Fraction
	means the part of any relevant MBT Acceptable Waste received at the Reception Hall of the MBT Facility measured in the Reception Hall which is the Biodegradable Organic Fraction as defined in paragraph 2 of Part 1 of Schedule 25 (Organic Fraction Measurement Protocol) and measured in accordance with the same;

	MBT Planning Failure
	has the meaning given to it in paragraph 4.1 of Part IV of Schedule 11 (Planning Permissions and PPC Permit);

	MBT Planning Longstop Date
	means 1st April 2009;

	MBT PPC Failure
	has the meaning given in paragraph 8.1 of Part V of Schedule 11 (Planning Permissions and PPC Permit);

	MBT PPC Longstop Date
	means 18 August 2011;

	MBT Satisfactory Planning Permission
	means the Planning Permission S/2438/06/CW dated 10th September 2007 in relation to the MBT Facility together with the following Planning Obligation being the agreement under s106 of the Planning Act dated 7th September 2007 once the Challenge Period in respect thereof has expired;

	MBT Site
	means the site so described in Schedule 9 (Sites and Property Agreements);

	MBT Unacceptable Waste
	has the meaning given in Part I of Schedule 22 (Facility Input Specification);

	MBT Unavailability
	means Unavailability of the MBT Facility as defined in Schedule 20 (Availability);

	Method Statement
	means the Contractor’s Method Statements as set out in Schedule 3 (Contractor's Service Proposals);

	Milton
	means the site at Milton described in Part 1 of Schedule 9 (Sites and Property Agreements);

	Minimum Organic Fraction Percentage
	means 65% by weight or such lower MBT Organic Fraction agreed or determined from time to time pursuant to the express provisions of this Contract;

	Minimum Tonnage
	means, subject to Section 3 of the Payment Mechanism, 250,000 tonnes of Contract Waste (other than Ad Hoc Waste) per Contract Year applicable from the start of the Second Contract Year;

	Monthly Payment
	means the proportion of the Annual Unitary Charge payable or deductible in respect of each Payment Period set out in paragraph 12.3 of Section 12 (Payment Provisions) of the Payment Mechanism;

	Municipal Waste
	means all Waste which by virtue of Legislation a local authority (including without limitation any WCA) has a statutory duty or power to collect, or to make arrangements to collect, including (without limitation) Household Waste, Industrial and Commercial Waste (but only (subject to the WCA Baseline) to the extent that the WCAs do in fact collect the same), fly tips and street cleansing Waste arisings;

	Net Present Value
	means the aggregate of the discounted values, calculated as of the estimated date of the Refinancing of each of the relevant projected Distributions, in each case discounted using the Threshold Equity IRR;

	New Contract
	means an agreement on the same terms and conditions as this Contract  as at the Termination Date, but with the following amendments: 

	
	(a) if this Contract is terminated prior to the Service Commencement Date for any particular aspect of the Services, then the Service Commencement Date (and where applicable any Planned Works Commencement Date or Planned Service Commencement Date or Planned Initial Acceptance Date or Planned Full Service Commencement Date or Initial Acceptance Longstop Date or Full Service Longstop Date or other programmed date under the Works Programme) for that aspect shall be extended by a period to allow a New Contractor to achieve Service Commencement, Initial Acceptance or Full Service Commencement;

	
	(b) any accrued Deductions, periods of Unavailability, Performance Points or as applicable other past failure to provide the Services and/or warning notices (or non compliances with Contract Targets and Performance Standards to the extent contributing to actual or potential warning notices) shall for the purposes of termination only and without prejudice to the rights of the Authority to make Deductions, be cancelled;

	
	(c) the term of such agreement shall be for a period equal to the term from the Termination Date to the Expiry Date;

	
	(d) in the event that any New Contractor Rectification Works are required to enable the New Contractor to achieve Contract Targets and Performance Standards then provided that the New Contractor complies with the New Contractor Rectification Plan for the New Contractor Rectification Period the Authority shall not exercise its rights to terminate the Contract under Clause 84.2 (Termination for Contractor Default) by reason of any failure to achieve some or all of the Contract Targets and Performance Standards.  Such provision shall for the avoidance of doubt not affect the Authority’s entitlement to make Deductions as a result of failure to achieve the Contract Targets and Performance Standards during the Rectification Period;

	
	(e) the substitution of paragraph 3.2.1A for paragraph 3.2.1 of Schedule 48 (Environmental Provisions);

	
	(f) any other amendments which do not adversely affect the Contractor;

	
	For the avoidance of doubt, and without prejudice to the generality of the foregoing elements of this definition of New Contract, the Authority shall procure that the New Contract will include provision for:-

	
	(a) each of the Assets to be made available to the New Contractor to the extent that these have been transferred to the Authority or its nominee (including the New Contractor) pursuant to Clause 101 (Exit Provisions on Expiry or Termination); and

	
	(b) the New Contractor to be granted or assigned the Leases or Underleases as appropriate in respect of all the Sites;

	New Contractor
	the person who has entered or who will enter into the New Contract with the Authority;

	New Contractor Rectification Period
	means such period as is reasonable in the circumstances from the date of the New Contract to allow the New Contractor, to carry out New Contractor Rectification Works as shall be agreed by the Parties or in default of agreement determined pursuant to the Disputes Resolution Procedure; 

	New Contractor Rectification Plan
	means the rectification plan to be implemented by the New Contractor setting out the New Contractor Rectification Works and timescales;

	New Contractor Rectification Works
	means such works (including new and rectification works) and systems as may be required to enable the New Contractor to achieve the Key Performance Targets; 

	New HWRC
	means an HWRC which is not listed in Section 5 of the Payment Mechanism (Table 2) at the Contract Commencement Date but which the Contractor is to operate following the service of an Authority Notice of Change under Clause 107 (Authority and Contractor Changes); 

	New Facilities
	means:

(a) Alconbury WTS;

(b) (subject to the March Trigger Date having occurred) March WTS; and

(c) IVC Facility;

	New Facilities Construction Contract
	means the construction contract(s) for the Works in relation to the New Facilities:

(a) in respect of the Alconbury WTS in the form contained in Part 2 of Schedule 16 (Construction Contracts) as entered into between the Contractor and Northstone (NI) Limited; and
(b)  in respect of the IVC Facility, the New Facilities Construction Contract shall be deemed to be the provisions of Schedule 8 of the Operating Contract; and
(c) in respect of the March WTS in the form agreed by the Parties pursuant to Schedule 7 (March Anticipated Change);
each as entered into by the Contractor and any replacement contract(s) entered into in accordance with this Contract;

	New Facilities Construction Sub-Contractor
	means in respect of the Works other than the IVC Facility:

(a) Northstone (NI) Limited in respect of the Alconbury Works;
(b) the Operating Sub-Contractor in respect of the Works relating to the IVC Facility;
(c) a sub-contractor to be confirmed in respect of the March WTS,
or any other sub-contractor in each case contracting with the Contractor on the basis of the New Facilities Construction Contract to perform the Works for the New Facilities pursuant to Clause 131 (Assignment and Sub-Contracting);

	New Facility Acceptance Date
	means the date specified in Clause 39.7 (Works to New Facilities);

	NNDR
	means National Non-Domestic Rates (or successor or replacement thereof) as contained in the Local Government Finance Act 1988;

	Non Contract Waste
	means all waste other than Contract Waste;  

	Non Hazardous Landfill
	means the Landfilling of Waste as Non Hazardous Waste;

	Non Hazardous Waste
	has the meaning given in the Landfill (England and Wales) Regulation 2002;

	Notice Date
	means the later of the Termination Date and (if applicable) the date that the Adjusted Estimated Fair Value of the Contract is agreed between the parties pursuant to Clause 92.4 (No Retendering Procedure);

	Notice of Adjudication
	has the meaning given in Clause 113.3.1 (Adjudication);

	Notice of Non Completion
	has the meaning given to it in Clause 37.2.4.2 (Initial Acceptance Testing) or Clause 37.4.1.2 (Full Service Acceptance Certificate) as appropriate;

	Off Site Works
	any works relating to land outside the IVC Site required in order to comply with or fulfil any requirement or obligation or condition of any relevant Planning Permission;

	Off-Take Contract
	means any arrangement or contract whereby a third party (not the Contractor or the Authority or the Landfill Contractor or the Operating Sub-Contractor acting in that capacity) receives (for payment or charge) Recyclable Waste, IVC Acceptable Waste, Facility Residues, steam  or energy arising from the Project entered into by the Contractor or the Operating Contractor or any Affiliate of the Contractor (but not the Landfill Contractor acting in that capacity) but not including any contract for the Landfilling of such materials;

	Off-Take Contractor
	means a counterparty to an Off-Take Contract;

	Off-Take TPI
	has the meaning given to it in paragraph 11.3 of Section 11 (Third Party Income Share) of the Payment Mechanism;

	Opening Hours
	means the hours that the Delivery Points and HWRC Sites are open and Available specified in Schedule Method Statement 4 of Schedule 3 (Contractor’s Service Proposals);

	Operating Contract
	means the Operating Contract in the Agreed Form between the Contractor and the Operating Sub-Contractor incorporated as Part 1 of Schedule 28 (Operating Contract and Landfill Contract) as entered into by the Contractor and any replacement contract entered into in accordance with this Contract;

	Operating Contract Dispute
	has the meaning given in Clause 113.16.1.2 (Similar Disputes);

	Operating Sub-Contractor
	means Donarbon Limited or any other party (other than the Contractor) to the Operating Contract from time to time in accordance with Clause 131 (Assignment and Sub-Contracting);

	Operational Panel
	has the meaning given in Clause 113.4.1.1 (Identity of Adjudicator);

	Operator of a Scheme
	has the meaning given in The Waste Electrical and Electronic Equipment Regulations 2006;

	Option Period
	has the meaning given in Clause 120.12.1 (Contractor’s Option to Continue);

	Original Senior Commitment
	means the amount committed under the Senior Financing Agreements as at Financial Close (as adjusted to take into account any Qualifying Variation);

	Outstanding Principal
	means the principal amount outstanding at the Termination Date of each borrowing (other than any borrowing under equity bridge facility) under the Senior Financing Agreement;

	Parties
	means the Authority and the Contractor and “Party” shall mean any of them;

	Pass Through Element
	means that element of the Annual Unitary Charge payable pursuant to Section 9 (Pass Through Element) of the Payment Mechanism;

	Payment Mechanism 
	means the Payment Mechanism incorporated as Schedule 26;

	Payment Period
	means a calendar month during the period commencing on the Initial Services Commencement Date and ending on the earlier of the Expiry Date or date of early termination of this Contract (including any incomplete calendar month at the beginning or end of the aforementioned period);

	Performance Deductions
	has the meaning given in Section 10 of Schedule 26 (Payment Mechanism);

	Performance Default
	has the meaning given in Clause 71 (Performance Defaults);

	Performance Failure
	means a failure to meet any of the Performance Standards;

	Performance Framework
	means the framework set out in Schedule 27 (Performance Framework);

	Performance Points
	has the meaning given in Schedule 27 (Performance Framework);

	Performance Standards
	means the standards so described in Schedule 27 (Performance Framework);

	Period
	means the Transitional, Commissioning or Full Service Periods (or as the context requires, all three of them); 

	Permits
	means:

	
	(a) a Waste Management Licence; and/or

	
	(b) a permit to be granted pursuant to and as defined in the Pollution Prevention and Control Act 1999 and the Pollution Prevention and Control (England and Wales) Regulations 2000 (PPC Permit);

	Permitted Borrowing
	means, without double counting, any:

	
	(a) advance to the Contractor under the Senior Financing Agreements provided that such advance is not made under any Committed Standby Facility;

	
	(b) Additional Permitted Borrowing;

	
	(c) advance to the Contractor under any Committed Stand-by Facility which is made solely for the purpose of funding any cost overruns, increased expenses or loss of revenue which the Contractor incurs, provided that such funds are not used in substitution for other sources of committed funding designated for those purposes; and

	
	(d) interest and, in respect of the original Senior Financing Agreements only (as entered into at the date of this Contract) prior to any subsequent amendment, other amounts accrued or payable under the terms of such original Senior Financing Agreements,

	
	except where the amount referred to in paragraphs (a) to (d) above is or is being used to fund a payment of Default Interest on any Additional Permitted Borrowing;

	Persistent Breach
	means a breach for which a final warning notice referred to in Clause 88.2 (Persistent Breach) has been issued which has continued for more than 120 days or recurred in five or more months within 6 months after the date on which a final warning notice referred to in Clause 88.2  (Termination for Persistent Breach) is served on the Contractor;

	Personal Data
	means personal data defined in the DPA which is supplied to the Contractor by the Authority or obtained by the Contractor in the course of providing the Services;

	PFI
	means the Government's Private Finance Initiative or any similar or replacement initiative;

	PFI Contractor
	means a person that has contracted with the Government or local authority or other public or statutory body to provide Services under the PFI;

	Phase 1 HWRC Specification
	means the specification set out in the Phase I Schedules of Condition;

	Phase 1 Schedules of Condition
	means the schedules of condition annexed at Part 5 of Schedule 9 (Sites and Property Agreements);

	Physical Damage Policies
	has the meaning given in Clause 119.1 (Reinstatement After Insured Event);

	Planned Alconbury Services Commencement Date
	means 1st April 2008;

	Planned Full Service Commencement Date
	means [                    ] 2010 as adjusted from time to time in accordance with the provisions of this Contract;

	Planned Initial Acceptance Date
	means [                    ] 2009 as adjusted from time to time in accordance with the provisions of this Contract;

	Planned IVC Services Commencement Date
	means the later of  1st August 2010 and 12 months from the date of which the IVC Satisfactory Planning Permission is obtained;

	Planned Maintenance
	means the planned maintenance requirements described in Clause 49 (Maintenance) as varied from time to time in accordance with this Contract;

	Planned March Services Commencement Date
	means the date agreed pursuant to Schedule 7 (March Anticipated Change);

	Planned Service Commencement Date
	means in respect of the MBT Facility and the New Facilities the date by which the Service Commencement Date is planned to occur or such other date that the Parties may agree;

	Planned Works Commencement Date
	means

(i) in respect of the MBT Facility,                         [                           2008];

(ii) in respect of the March WTS and subject to the March Trigger Date having occurred, the date agreed pursuant to Schedule 7 (March Anticipated Change); and

(iii) in respect of the other new Facilities the date identified in the Works Programme by which Works are planned to commence or such other date that the Parties may agreed;

	Planning Act
	the Town and Country Planning Act 1990;

	Planning Application
	means any planning application submitted or to be submitted by or on behalf of the Contractor or any Contractor Related Party pursuant to Schedule 11 (Planning Permissions and PPC Permit) to the appropriate Planning Authority in respect of a relevant Facility (or any part) including any amendment to the application) pursuant to the Planning Act;

	Planning Authority
	the relevant authority for the purposes of (including related Planning Obligations) the Planning Act which shall for the purposes of this Contract include the Secretary of State;

	Planning Longstop Date
	means all or any of the Alconbury Planning Longstop Date, IVC Planning Longstop Date, MBT Planning Longstop Date;

	Planning Permission
	means any planning permission granted pursuant to any Planning Application (including related Planning Obligations) being in every case either:

	
	(a) full planning permission; or

	
	(b) outline planning permission together with such approvals of reserved matters as are required to enable the Contractor to commence the relevant Works in every case granted by the Planning Authority the Secretary of State or an inspector appointed by him for that purpose;

	Planning Obligation
	means any agreement or obligation undertaken pursuant to:

	
	(a) section 106 of the Planning Act;

	
	(b) section 111 Local Government Act 1972;

	
	(c) sections 38 or 278 Highways Act 1980;

	
	(d) section 104 Water Industry Act 1991 or any other provision of similar intent, within the meaning of the Water Act 1989, with a Relevant Authority for the supply of water or the drainage of surface or foul water from the Site; or

	
	(e) any agreement with a Relevant Authority or utility company relating to the passage or transmission of gas, water, electricity, foul or surface water drainage or any of them;

	Post Termination Service Amount
	means for the purposes of Clause 92.3 (Retendering Procedure), for the whole or any part of the month for the period from the Termination Date to the Compensation Date, an amount equal to the Maximum Unitary Charge which would have been payable in that month under the Contract (plus any Third Party Income actually received by the Authority or any Authority Related Party assessed in accordance with the Appendix to Schedule 39 (Unitary Charge Adjustment Protocol)) had the Contract not been terminated, less an amount equal to the aggregate of:

	
	(a) the Market Value Availability Deduction Amount for that month;

	
	(b) the Rectification Costs incurred by the Authority in that month; and

	
	(c) (where relevant) the amount by which the Post Termination Service Amount was less than zero;

	PPC Authority
	the relevant competent regulatory authority for the purposes of the issuing of a PPC Permit under the Pollution Prevention and Control Act 1999 and all relevant regulations and orders issued under that Act;

	PPC Challenge Period
	the period from the relevant decision until the expiry of the later of:

	
	(a) the period prescribed by Law during which a third party may institute a challenge which could result in the quashing or modification of the relevant decision of the PPC Authority plus one week; and 

	
	(b) where such a challenge is initiated within the period in (a) the period up to and including the final determination or withdrawal of that challenge plus one week;

	PPC Deemed Refusal
	any failure by the PPC Authority to determine an application for a PPC Permit within the statutory period which would entitle the Contractor to appeal against the deemed refusal of that application or any other period which the Contractor (having obtained the prior written approval of the Senior Funders under the Senior Financing Agreements, a certified copy of which to be provided to the Authority) and the PPC Authority may agree shall constitute the period for determination of the application for a PPC Permit for the purposes of any appeal by the Contractor;

	PPC Permit
	means the permit required and issued by the PPC Authority pursuant to the PPC Regulations in respect of the MBT Facility;

	PPC Proceedings
	any of the following in respect of a PPC Permit or an application for or a PPC Permit: 

	
	(a) a calling in or determination by the Secretary of State or any inspector appointed by him of any application for a PPC Permit under a direction pursuant to paragraph 14 of Schedule 4 of the PPC Regulations;

	
	(b) an appeal to the Secretary of State under Section 27 of the Regulations against refusal (including PPC Deemed Refusal) on any application for a PPC Permit;

	
	(c) an application seeking to remove, or modify or vary any conditions imposed in a PPC Permit;

	
	(d) an appeal to or a calling in or determination by the Secretary of State under Part 2 of Schedule 7 of the PPC Regulations relating to any application seeking to remove or modify or vary any conditions imposed in a PPC Permit;

	
	(e) an application for judicial review of the decision by the PPC Authority under (a) to (d) above;

(f) joining as an interested party in relation to an application for judicial review by a third party concerning the issue of or the removal, variation or modification of any condition imposed in a PPC Permit; 

	PPC Regulations
	the Pollution Prevention and Control (England and Wales) Regulations 2000;

	Preparation Hall
	means the Preparation Hall of the MBT Facility as identified in the Final Design Proposals;

	Pre-emption Consent 
	means any necessary consent of any party required in respect of an Existing Authority Freehold Site in order to:

(a) allow the Authority to grant a Lease pursuant to this Contract without breaching or fully complying with any right of pre-emption, offer back or other similar provision affecting the relevant Existing Authority Freehold Site 

(b) allow the Lease to registered at the Land Registry with absolute title 

	Pre-Refinancing Equity IRR
	means the nominal post-tax (i.e. post-tax with respect to the Contractor, pre-tax with respect to Shareholders) Equity IRR calculated immediately prior to the Refinancing;

	Prescribed Rate
	means three percent above the base rate from time to time of the Bank of England;

	Proceedings
	in relation to the IVC Facility only any of the following:

	
	(a) a calling in or determination by the Secretary of the State or any inspector appointed by him of the Planning Application under Section 77 of the Planning Act; 

	
	(b) an appeal against refusal (including Deemed Refusal) of any Planning Application;

	
	(c) an application seeking to remove vary or modify any conditions imposed by the Planning Permission;

	
	(d) an appeal against refusal including Deemed Refusal of any application seeking to remove vary or modify any conditions imposed by the Planning Permission; and

	
	(e) an application by or on behalf of the Contractor to the Court pursuant to Section 288 of the Planning Act;

	Proceeds Account
	means the account designated as such under the terms of the Accounts Agreement as such term is defined in the Credit Agreement;

	Professional Team
	means the following persons (in each case to the extent specified):

(a) RPS Planning and Design Limited, the architect employed by the Construction Sub-Contractor in connection with the Works to the extent employed in relation to the MBT Facility;

(b) Watermans being the Contractor's representative in respect of the Works relating to the:

(i) MBT Facility;

(ii) Alconbury WTS;

(iii) the IVC Facility.



	Prohibited Act
	means:

	
	(a) offering giving or agreeing to give to any servant of the Authority any gift or consideration of any kind as an inducement or reward:

	
	(i) for doing or not doing (or for having done or not having done) any act in relation to the obtaining or performance of this Contract or any other contract with the Authority; or

	
	(ii) for showing or not showing favour or disfavour to any person in relation to this Contract or any other contract with the Authority;

	
	(b) entering into this Contract or any other contract with the Authority in connection with which commission has been paid or has been agreed to be paid by the Contractor or on its behalf, or to its knowledge, unless before the relevant contract is entered into particulars of any such commission and of the terms and conditions of any such contract for the payment thereof have been disclosed in writing to the Authority; or

	
	(c) committing any offence:

	
	(i) under the Prevention of Corruption Acts 1889-1916; or

	
	(ii) under Legislation creating offences in respect of fraudulent acts; or

	
	(iii) at common law in respect of fraudulent acts in relation to this Contract or any other contract with the Authority; or

	
	(d) defrauding or attempting to defraud or conspiring to defraud the Authority;

	Prohibited Landfill
	means for the purposes of the Payment Mechanism the Landfilling of Contract Waste which at the relevant time is included on the Prohibited Landfill List;

	Prohibited Landfill List
	means Appendix 1 of the Payment Mechanism; 

	Project
	means the provision of waste management services to the Authority by the Contractor as contemplated by this Contract including the carrying out of the Works and the provision of the Services;

	Project Accounts
	means accounts referred to in and required to be established under the Senior Financing Agreements;

	Project Documents
	means the agreements entered into by the Contractor for the performance of the obligations under this Contract to which the Authority is not a party which are listed in Schedule 43 (Project Documents);

	Project IRR
	XXXXXXXXXXXXXXXXXXX

	Projected Tonnages
	means for the purposes of Clause 45 (Capacity), such tonnages of anticipated Contract Waste as shall be identified by the Contractor in preparing its evidence in support of its invoices in accordance with Section 12 of the Payment Mechanism (Payment Provisions) and Clause 73 (Invoicing and Payment);

	Property Documents
	means all final acquisition documentation negotiated between the Authority and the vendor of any Property Interest in a Replacement Authority HWRC Site;

	Property Interest
	means a good Freehold or Leasehold title (for a term equal to or in excess of the Contract Period) to a property with vacant possession together with all necessary Consents, rights, services, utilities and easements required for the Intended Use and free from encumbrances or covenants which would prevent or fetter in any way the Intended Use which in the case of a leasehold title shall include the issue of any necessary Superior Landlord's Consents;

	Proposed Acquisition
	means the proposed acquisition of any Property Interest pursuant to the Property Documents;

	Protestor Action
	means any picketing, demonstration, blockade, embargo or other protestor action (other than as a result of industrial action which affects only the employees of the Contractor or its Sub-Contractors) taking place at the Facility(ies) or any Landfill Site or directly affecting access to the Facility(ies) or any Landfill Site;

	Qualification Criteria
	means the criteria which the Authority requires tenderers to meet as part of the Tender Process, which shall be:

	
	(a) the tender criteria used in selecting the Contractor (as applicable or relevant);

	
	(b) the financial ability of the tenderers to pay the capital sum;

	
	(c) a requirement to pay one tender price in a lump sum on signature of the New Contract;

	
	(d) that the tenderer is experienced in providing services similar to the Services;

	
	(e) that the tenderer and its solution are capable of delivering the Services; and

	
	(f) any other tender criteria agreed by the Contractor and the Authority;

	Qualifying Bank Transaction
	means:

(a) the syndication by a Senior Lender, in the ordinary course of its business, of any of its rights or interests in the Senior Financing Agreements;

	
	(b) the grant by a Senior Lender of any rights of participation, or the disposition by a Senior Lender of any of its rights or interests (other than as specified in paragraph (a) above), in respect of the Senior Financing Agreements in favour of: 

	
	(i) any other Senior Lender; 

	
	(ii) any institution which is recognised or permitted under the law of any member state of the EEA to carry on the business of a credit institution pursuant to Council Directive 2001/12/EC relating to the taking up and pursuit of the business of credit institutions or which is otherwise permitted to accept deposits in the United Kingdom or any other EEA member state;

	
	(iii) a local authority or public authority; 

	
	(iv) a trustee of a charitable trust which has (or has had at any time during the previous two years) assets of at least £10 million (or its equivalent in any other currency at the relevant time); 

	
	(v) a trustee of an occupational pension scheme or stakeholder pension scheme where the trust has (or has had at any time during the previous two years) at least 50 members and assets under management of at least £10 million (or its equivalent in any other currency at the relevant time);

	
	(vi) an EEA or Swiss Insurance Undertaking;

	
	(vii) a Regulated Collective Investment Scheme;

	
	(viii) any Qualifying Institution; or

	
	(ix) any other institution in respect of which the prior written consent of the Authority has been given;

	
	(c) the grant by a Senior Lender of any other form of benefit or interest in either the Senior Financing Agreements or the revenues or assets of the Contractor, or Holdco whether by way of security or otherwise, in favour of:

	
	(i) any other Senior Lender;

	
	(ii) any institution specified in paragraphs (b) (ii) to (vii) above;

	
	(iii) any Qualifying Institution; or

	
	(iv) any other Institution in respect of which the prior written consent of the Authority has been given;

	Qualifying Change in Law
	means:

	
	(a) Discriminatory Change in Law;

	
	(b) a Specific Change in Law;

	
	(c) a Best Value Change in Law;

	
	(d) a General Change in Law which comes into effect on or after the Initial Acceptance Date and which involves Capital Expenditure;

	
	which was not foreseeable at the Contract Commencement Date;

	
	(e) any Legislation or Guidance coming into effect after the Contract Commencement Date, giving effect to any of the listed documents or policies in Schedule 31 (Waste Law List); and

	
	(f) any change to a PPC Permit other than where such change arises as a result of:

(i) the acts or omissions of the Contractor or any Contractor Related Party (save for acts or omissions undertaken in compliance with and to perform its obligations under this Contract); or 

(ii) any breach of the Contract by the Contractor or any Contractor Related Party; 

	
	(g) a change, made by the Environment Agency and evidenced in writing to any explanation or interpretation of any Legislation or Guidance after the Contract Commencement Date where the Contractor can demonstrate that it had, acting reasonably and in accordance with Good Industry Practice, relied upon such guidance, explanation or interpretation as at the Contract Commencement Date, except to the extent that such change arises directly as a result of the negligence of the Contractor or any Contractor Related Party or a breach of this Contract by the Contractor or a Contractor Related Party;

	Qualifying Institution
	means a Qualifying Lender as defined at Clause 11.1 of the Credit Agreement;

	Qualifying Material
	means a 'qualifying material' as defined in the Landfill Tax (Qualifying Material) Order 1996 as modified or re-enacted from time to time;

	Qualifying Refinancing
	means any Refinancing that will give rise to a Refinancing Gain greater than zero that is not an Exempt Refinancing;

	Qualifying Variation
	means either:

(a)
a change in the Works and/or the Services in respect of which either an Authority Notice of Change or a Contractor Notice of Change has been served and in the case of:

(i) 
an Authority Notice of Change, the Authority has confirmed the Estimate and, where the Contractor is not funding all or part of the required Capital Expenditure, the Authority has agreed to meet all or the remaining part (as appropriate) of such Capital Expenditure); and

(ii)
a Contractor Notice of Change, the change has been accepted by the Authority; or

(b)
a Qualifying Change in Law;

	Quality Manual
	means the quality manual in force from time to time reflecting an integrated management system in relation to the Services or any aspect thereof provided in accordance with Clause 63 (Quality Assurance and Integrated Management Systems);

	RDF (or Refuse Derived Fuel)
	means, a commodity extracted from the Contract Waste which has a calorific value and can be burnt as a fuel;  

	Recap Partners
	means the councils forming the RECAP Partnership from time to time.  At the Contract Commencement Date these councils are Cambridgeshire County Council, Cambridge City Council, East Cambridgeshire District Council, Fenland District Council, Huntingdonshire District Council, Peterborough City Council and South Cambridgeshire District Council;

	Received
	means in respect of an amount of Contract Waste, that that Contract Waste has been accepted by or on behalf of the Contractor or any Contractor Related Party under this Contract;  

	Reception Hall
	means the Reception Hall of the MBT Facility as, identified in the Final Design Proposal;

	Recipient
	has the meaning given in Clause 76.2 (Value Added Tax)

	Reconciled
	has the meaning given in Section 12 (Payment Provisions) of the Payment Mechanism);

	Rectification Costs
	means for the purposes of any Termination Date that occurs during the Service Period, an amount equal to the reasonable and proper costs incurred by the Authority in a particular month or part of a month in ensuring that the Services are available;

	Rectification Period
	means those rectification periods specified in the Performance Framework;

	Rectification Programme
	has the meaning given in Clause 84.3.2 (Termination on Contractor Default);

	Recyclable Material
	means:

(a) for all purposes other than the Prohibited Landfill List commodities of Contract Waste from time to time which are separated at HWRCs or segregated at the Front End and are Recycled.  For the avoidance of doubt, the Contractor shall determine from time to time which commodities of Contract Waste are so separated or segregated in its absolute discretion; and

(b) For the purposes of the Prohibited Landfill List only the Parties have agreed that the following materials (and no others) shall be Recyclable Materials (on the basis that they are capable of being Economically Recycled) as at the Contract Commencement Date:

(i) Glass;

(ii) Paper;

(iii) Cardboard;

(iv) Non ferrous metals;

(v) Ferrous metals.

PROVIDED THAT this list of Recyclable Material which is capable of being Economically Recycled may be varied from time to time in accordance with Clause 58 (Review of Recyclable Materials);

	Recyclates TPI
	has the meaning given to it in Part II (Third Party Income Share) of the Payment Mechanism;

	Recycled
	has the meaning set out in the Best Value Performance Indicator BV 82a for Recycling as published at the Contract Commencement Date and Recycle and Recycled shall be construed accordingly;

For the avoidance of doubt, the Contractor shall be deemed to have Recycled Contract Waste in the event that such Contract Waste has been sent for recycling as defined in Best Value Performance Indicator BV 82a as published at the Contract Commencement Date;

	Referral Notice
	has the meaning given in Clause 113.5.1 (Referral of the Dispute);

	Referring Party
	has the meaning given in Clause 113.3.1 (Adjudication);

	Refinancing
	means:

	
	(a) any amendment, variation, novation, supplement or replacement of any Financing Agreement (other than any Subordinated Financing Agreement);

	
	(b) the exercise of any right, or the grant of any waiver or consent, under any Financing Agreement (other than any Subordinated Financing Agreement);

	
	(c) the disposition of any rights or interests in, or the creation of any rights of participation in respect of, the Financing Agreements (other than the Subordinated Financing  Agreements) or the creation or granting of any other form of benefit or interest in either the Financing  Agreements (other than the Subordinated Financing Agreements) or the contracts, revenues or assets of the Contractor whether by way of security or otherwise; or

	
	(d) any other arrangement put in place by the Contractor or another person which has an effect which is similar to any of (a)-(c) above or which has the effect of limiting the Contractor’s ability or any Associated Company's ability to  carry out any of (a)–(c) above;

	Refinancing Gain
	means an amount equal to the greater of zero and [(A - B) – C], where:

	
	A =
	the Net Present Value of the Distributions projected immediately prior to the Refinancing (taking into account the effect of the Refinancing and using the Base Case as updated (including as to the performance of the Project) so as to be current immediately prior to the Refinancing) to be made to each Relevant Person over the remaining term of the Contract following the Refinancing;

	
	B = 
	the Net Present Value of the Distributions projected immediately prior to the Refinancing (but without taking into account the effect of the Refinancing and using the Base Case as updated (including as to the performance of the Project) so as to be current immediately prior to the Refinancing) to be made to each Relevant Person over the remaining term of the Contract following the Refinancing; and

	
	C = 
	any adjustment required to raise the Pre-Refinancing Equity IRR to the Threshold Equity IRR;

	Regulated Collective Investment Scheme
	has the meaning given in the rules from time to time of the Financial Services Authority;

	Reinstatement Plan
	has the meaning given in Clause 119.3.1 (Reinstatement After Insured Event);

	Reinstatement Works
	has the meaning given in Clause 119.3.1 (Reinstatement After Insured Event);

	Relevant Assumptions
	means the assumptions that the sale of the Contractor is on the basis that there is no default by the Authority, that the sale is on a going concern basis, that no restrictions exist on the transfer of share capital, that no Additional Permitted Borrowing has taken place and therefore that the effect of the Additional Permitted Borrowing on the calculation of such amount is disregarded but that otherwise the actual state of affairs of the Contractor and the Project is taken in account;

	Relevant Authority
	means any court with the relevant jurisdiction and any local, national or supra-national agency, inspectorate, minister, ministry, official or public or statutory person of the government of the United Kingdom or of the European Union;

	Relevant Discharge Terms
	means the terms referred to in Schedule 5 (Relevant Discharge Terms) which shall apply in the circumstances identified in paragraph 2 of Schedule 5;

	Relevant Event
	means a Qualifying Change in Law, Authority Change or Compensation Event or other circumstances under this Contract where the Authority Change or Compensation Event provisions or where Schedule 39 are deemed or expressed to apply and as a result of which there may be an adjustment to the Unitary Charge in accordance with the applicable clause relating to such Relevant Event and Schedule 39 (Unitary Charge Adjustment Protocol);

	Relevant Incident
	has the meaning given in Clause 119.3 (Reinstatement After Insured Event);

	Relevant Payment
	has the meaning given in Clause 120.12.1 (Contractor’s Option to Continue);

	Relevant Person
	means a Shareholder and any of its Affiliates;

	Relevant Proceeds
	has the meaning given in Clause 119.3.2.3 (Reinstatement After Insured Event);

	Relevant Transfer
	means a relevant transfer for the purposes of the Regulations;

	Relief Event
	means any of the following:

	
	(a) fire, explosion, lightning, storm, tempest, flood, bursting or overflowing of water tanks apparatus or pipes, ionising radiation (to the extent it does not constitute a Force Majeure Event), earthquakes, riot and civil commotion;

	
	(b) failure by any statutory undertaker, utility company, local authority or other like body (other than the Authority acting in its capacity as WDA) or other like body to carry out works or provide services; 

	
	(c) any accidental loss or damage to the Sites or the Facilities, Landfill Site, Equipment or any roads servicing them;

	
	(d) any failure or shortage of power, fuel or transport (other than an interruption under and in accordance with an interruptible supply arrangement to which the Contractor or its Sub-Contractors is a party);

	
	(e) any blockade or embargo which does not constitute a Force Majeure Event;

	
	(f) any official or unofficial strike, lock out, go slow or other dispute (“industrial action”) generally affecting the construction, steel manufacture or the road haulage or the facilities management or waste management industries in England or a significant sector of any of them, but not including industrial action specific to the Sites or industrial action which affects only the employees of the Contractor or its Sub–Contractors;

	
	(g) the occurrence of Protestor Action at the MBT Facility provided the Contractor has complied with its obligations under Clause 60 (Protestor Action); 

	
	(h) the discovery of any human remains, fossils, antiquities and/or unexploded ordnance at any Site provided always that the Contractor deals with any such discovery in accordance with Good Industry Practice;

	
	(i) the delivery to any Facility or Landfill Site during the applicable Service Period of any munitions, hazardous materials or human remains (other than due to the negligence of the Contractor) which results in Enforced Closure; 

	
	(j) the existence of unforeseen ground conditions at any Site which were not identified by the Contractor despite the Contractor taking reasonable steps as were practicable prior to the Contract Commencement Date in accordance with Good Industry Practice prior to the Contract Commencement Date; 

	
	(k) any Proceedings or PPC Proceedings or any delay in obtaining or failure to obtain or absence of any Alconbury Satisfactory Planning Permission, IVC Satisfactory Planning Permission, March Satisfactory Planning Permission (subject to the March Trigger Date having occurred) MBT Satisfactory Planning Permission or Satisfactory PPC Permit such delay to be assessed against the relevant Works Programme or any Judicial Review Challenge subject always to the relevant provisions of Schedule 11 (Planning Permissions and PPC Permit); 

	
	(l) Not used.

	
	(m) the discovery of Contamination (other than New Contamination or Aggravated Contamination) provided always that the Contractor is undertaking any Remediation Works pursuant to Schedule 48 in accordance with any timescale agreed by the Parties or imposed by a Relevant Authority as applicable;

	
	unless any of the events listed in paragraphs (a) to (m) inclusive (directly or indirectly) are a result of any wilful act or wilful default of the Contractor or any of its Sub-Contractors;

	Replacement Authority HWRC Site
	means a HWRC which is not listed in Part 1 of Schedule 9 (Sites and Property Agreements) at the Contract Commencement Date but which is introduced to the Project pursuant to Clause 17.7 (Replacement Authority Sites – St Neots and Grunty Fen) or Clause 17.8 (Replacement Authority Sites – All Sites other than St Neots or Grunty Fen); 

	Required Action
	has the meaning given in Clause 108.3 (Action by Authority);

	Required Insurances
	means as described in Schedule 36 (Required Insurances);

	Responding Party
	has the meaning given in Clause 113.5.1 (Referral of the Dispute);

	Response
	has the meaning given in Clause 113.6 (Response to the Referral);

	Restricted Share Transfer
	means any transfer of shares in the Contractor or Holdco to any person engaged, in the operation or management of an economic entity which has as its main or only business, gaming, pornography, the production or sale of alcoholic drinks, the production or sale of products containing or derived from tobacco, or the manufacture or sale of arms and weapons (other than where the Senior Lenders exercise their rights in respect of shares of the Contractor granted in any document conferring security over any of the shares of the Contractor) and to avoid doubt excluding any person whose interest in such an economic entity is restricted solely to investments held therein;

	Restrictions
	means all matters (whether arising before or after the Contract Date) affecting a Site or its use registered or capable of registration as local land charges, and all notices, charges, orders, resolutions demands, proposals, requirements, regulations restrictions, agreements, directions or other matters affecting a Site or its use served or made by any local or other competent authority or otherwise arising under any Legislation;

	Retention Fund Account
	has the meaning given in Clause 102.1 (Retention Fund);

	Requests for Information
	has the meaning set out in the FOIA or the Environmental Information Regulations as relevant (where the meaning set out for the term “request” shall apply);

	Reuse
	means Waste which is sent (including by way of sale) for use for its original purpose which waste has been Received at a Facility such that it is not processed for Recycling, Composting or disposed of to Landfill and an item which is supplied to another person for Reuse shall be deemed to be “Reused”;

	Review 
	has the meaning given in Clause 43.1 (Environment Agency and other relevant authorities);

	Review Procedure
	means the procedure contained in Schedule 14 (Review Procedure);

	Revised Project
	the Project as varied by the Revised Project Plan;

	Revised Project Costs
	means the adjustment to the Annual Unitary Charge calculated in accordance with the provisions of Clause 107 (Authority and Contractor Changes);

	Revised Project Plan
	the revised project plan to be proposed by the Contractor pursuant to paragraph 5 of Part IV (Planning Permissions and PPC Permit) (Revised Project Plan);

	Revised Project Plan Costs
	the Revised Project Cost in respect of the Revised Project Plan as if the Revised Project Plan was an Authority Change;

	Revised Senior Debt Termination Amount
	means, subject to Clause 10 (Project Documents and Financing Agreements):

	
	(a) all amounts outstanding at the Termination Date, including interest and (other than in respect of Additional Permitted Borrowing) Default Interest accrued as at that date, from the Contractor to the Senior Lenders in respect of Permitted Borrowing;

	
	(b) all amounts including costs of early termination of interest rate hedging arrangements and other breakage costs, payable by the Contractor to the Senior Lenders as a result of a prepayment including in respect of Permitted Borrowing, or, in the case of early termination of interest rate hedging arrangements only, as a result of termination of this Contract, subject to the Contractor and the Senior Lenders mitigating all such costs to the extent reasonably possible, 

	
	less to the extent it is a positive amount, the aggregate of (without double counting in relation to the calculation of the Revised Senior Debt Termination Amount or the amounts below):

	
	(i) all credit balances on any bank accounts (but excluding the Joint Insurance Account held by or on behalf of the Contractor) on the Termination Date;

	
	(ii) any amounts claimable on or after the Termination Date in respect of Contingent Funding Liabilities;

	
	(iii) all amounts, including costs of early termination of interest rate hedging arrangements and other breakage costs, payable by the Senior Lenders to the Contractor as a result of prepayment of amounts outstanding including in respect of Permitted Borrowing, or, in the case of early termination of interest rate hedging arrangements only, as a result of termination of this Contract;

	
	(iv) all other amounts received by the Senior Lenders on or after the Termination Date and before the date on which any compensation is payable by the Authority to the Contractor as a result of enforcing any other rights they may have; and

	
	(v) all APB Distributions;

	Run Off Cover for EIL
	a cover continuing the Contractor's Environmental Impairment Cover as provided for in Schedule 36 or as otherwise required pursuant Clause 107 (Authority Change) in accordance with Clause 97.1.2 and/or Clause 120.13

	Run Out Services
	the treatment and disposal of Contract Waste in accordance with the terms of this Contract (to the extent applicable) for the Run Out Service Period pursuant to Part IV (Planning Permission for the MBT Facility) of Schedule 11 (Planning Permissions and PPC Permit);

	Run Out Service End Date
	means such date as is 12 months after the date of the termination notice given pursuant to paragraph 4.2.2 of Part IV (Planning Permission for the MBT Facility) (Planning Permission) of Schedule 11 (Planning Permissions and PPC Permit);

	Run Out Service Payment
	means the payment for the Run Out Services calculated in accordance with Schedule 26 (Payment Mechanism);  

	Run Out Service Period
	means the date of the termination notice given pursuant to paragraph 4.2.2 of Part IV (Planning Permission for the MBT Facility) of Schedule 11 (Planning Permissions and PPC Permit) until the Run Out Service End Date;

	St Neots
	means the HWRC sited at Huntingdon Street, St Neots, Cambridgeshire, PE19 1BG;

	Satisfactory Planning Permission
	means in respect of the New Facilities and for the purpose of Clauses 39.4.1 and 39.4.2:

a) in relation to the Alconbury WTS, the Alconbury Satisfactory Planning Permission;

b) in relation to the IVC Facility, an IVC Satisfactory Planning Permission;

c) in relation to the March WTS, a March Satisfactory Planning Permission such term to be agreed pursuant to Schedule 7 (March Anticipated Change);

	Satisfactory PPC Permit
	a PPC Permit in respect of which the Challenge Period has expired which does not impose on the Contractor by way of condition or other obligation any Unsatisfactory PPC Condition;

	Satisfactory Waste Management Licence
	a Waste Management Licence in respect of which the Challenge Period has expired which does not impose on the Contractor by way of condition or other obligation any Unsatisfactory WML Condition;

	Schedule
	means the documents appended to this Contract numbered 1 to 49 which are incorporated into the Contract;

	Scheme
	has the meaning given in The Waste Electrical and Electronic Equipment Regulations 2006;

	Second Contract Year
	means the period from 1 April 2008 until 31 March 2009;

	Senior Debt
	means the financing provided by the Senior Lenders under the Senior Financing Agreements;

	Senior Debt Rate
	means the non-default interest rate payable  under the Senior Financing Agreement or such other lower rate as the Parties may agree in writing;

	Senior Financing Agreements
	means the Initial Financing Agreements as at the date of this Contract or as amended with the prior written approval of the Authority pursuant to Clause 10 (Project Documents and Financing Documents);

	Senior Lender
	means a person providing  finance to the Contractor under the Senior Financing Agreements;

	Service Commencement
	means the commencement of the Service;

	Service Commencement Date
	shall have, in respect of each stream of Contract Waste and each aspect of the Services, the meaning provided in Schedule 8 (Service Commencement Date);

	Service Deduction Category
	has the meaning given in Table 2 to Schedule 27 (Performance Framework);

	Service Period
	means in respect of any Facility or Service the period from the relevant Services Commencement Date for that Facility or Service to the termination or expiry of the Contract;

	Service Period Compensation Event
	has the meaning given in Clause 46.4 (Service Delay);

	Service Rectification Category
	has the meaning given in Table 1 to Schedule 27 (Performance Framework);

	Service Standards
	means in relation to an obligation such standard as complies in all respects with the requirements of this Contract including but without limitation the Performance Framework and where to the extent that no requirements are expressly stated the standard shall be Good Industry Practice in compliance with all applicable Guidance and Legislation;

	Service Users
	means a reasonably representative sample of those users who benefit from the HWRC Management Services;

	Service(s)
	means the services required to satisfy the specification of the Authority contained in Schedule 2 (Specification) and the Contractor’s Service Proposals (Schedule 3).   For the avoidance of doubt, for the purposes of limb (a) of the definition of Contractor Default, Services shall not be construed as meaning a part or element of the Services;  For the purposes of the Specific Change in Law definition of  Services also includes (without limitation) any of the Works]

	Shareholders
	means any person from time to time holding share capital in the Contractor or Holdco;

	Site Conditions
	means the conditions of the Sites including (but not limited to) climatic, hydrological, hydrogeological, ecological, environmental, geotechnical and archaeological conditions;

	Sites
	means together the Existing Authority Sites, the Contractor Sites and the Replacement Authority HWRC Sites;

	Snagging Items
	means minor defects, deficiencies or omissions of a snagging nature which do not prevent the issue of either the Initial Acceptance Certificate or Full Service Acceptance Certificate or the certificate of Completion under any New Facilities Construction Contract;

	Snagging List
	means in respect of the MBT Facility the list to be prepared by the Technical Adviser in accordance with Clause 37.6.1.1 containing particulars of the Snagging Items;  

	Software
	has the meaning given in Clause 124.3 (Software);

	Spare Capacity Contracts
	means any arrangement or contract for the processing of Non Contract Waste at any Facility not including the Landfill Site;

	Spare Capacity TPI
	has the meaning given in Section 11 of the Payment Mechanism;

	Specification
	means the requirements of the Authority in respect of the Project set out in Schedule 2 (Specification);

	Specific Change in Law
	means any Change in Law which specifically refers to:

(i) the provision of services the same as or similar to the Services; or

(ii) to the holding of shares in companies whose main business is providing services the same as or similar to the Services or the construction, operation and maintenance of premises for the provision of services the same as or similar to the Services;

	Stakeholder Satisfaction Survey
	means any surveys undertaken from time to time by the Authority measuring the satisfaction of Service Users with the performance of Services at HWRCs;

	Statutory Targets
	has the meaning given in Recital A to this Contract;

	Sub-Contractor Breakage Costs
	means Losses that have been or will be reasonably and properly incurred by the Contractor as a direct result of the termination of this Contract, but only to the extent that:

	
	a. the Losses are incurred in connection with the Project and in respect of the provision of Services or the completion of Works including:

	
	i. any materials or goods ordered or sub-contracts placed that cannot be cancelled without such Losses being incurred;

	
	ii. any expenditure incurred in anticipation of the provision of Services or the completion of Works in the future;

	
	iii. the cost of demobilisation including the cost of any relocation of equipment used in connection with the Project; and

	
	iv. redundancy payments; and

	
	b. the Losses are incurred under arrangements and/or agreements that are consistent with terms that have been entered into in the ordinary course of business and on reasonable commercial terms; and

	
	c. the Contractor and the relevant Sub-Contractor has each used its reasonable endeavours to mitigate the Losses;

	Sub-Contractors
	means each of the counterparties of the Contractor to the Project Documents or any person engaged by the Contractor from time to time as may be permitted by this Contract to procure the provision of the Works and/or Services (or any of them). References to sub-contractors means sub-contractors (of any tier) of the Contractor.

For the avoidance of doubt (save for the purposes of assessing Sub-Contractor Breakage Costs) this definition shall not include any counter party to any Off-Take Contract;

	Sub-Contracts
	means the contracts entered into between the Contractor and the Sub-Contractors not including any Off-Take Contract;

	Subordinated Financing Agreements
	means the Equity Documents as defined in the Credit Agreement as at the date of this Contract or as amended with the prior written approval of the Authority;

	Subordinated Lender
	means a persons providing finance under a Subordinated Financing Agreement;

	Suitable Substitute Contractor
	means a person approved by the Authority (such approval not to be unreasonably withheld or delayed) as:

	
	(a) having the legal capacity, power and authority to become a party to and perform the obligations of the Contractor under the Contract; and

	
	(b) employing persons having the appropriate qualifications, experience and technical competence and having the resources available to it (including committed financial resources and sub-contracts) which are sufficient to enable it to perform the obligations of the Contractor under the Contract;

	Superior Landlord
	means any landlord of any one or more of the Headleases (including its successors in title as landlord of any one or more of the Headleases from time to time) and any mediate or intermediate superior landlord which may be in existence from time to time;

	Superior Landlord's Consent
	means any necessary consent of any Superior Landlord required in order to:

(a) allow the Authority to grant an Underlease pursuant to this Contract PROVIDED THAT the terms of such consent shall not impose any greater obligation on the Contractor than the Contractor owes to the Authority either pursuant to the relevant Underlease or this Contract;

(b) allow the Contractor to carry out minor works that the Contractor may require to be carried out at a Replacement Authority HWRC Site PROVIDED THAT the terms of such consent shall not impose any greater obligation on the Contractor than the Contractor owes to the Authority either pursuant to the relevant Underlease or this Contract;

	Supplemental Agreements
	means the agreements in the agreed form set out in Part 6 of Schedule 9;

	Surplus LATs Allowances
	means any LATs Allowance which a waste disposal authority is able to transfer pursuant to Regulation 8(1) of the Landfill Allowances Trading Scheme (England) Regulations 2004;

	Tax
	means any kind of tax, duty, levy or other charge (other than VAT) whether or not similar to any in force at the Contract Commencement Date and whether imposed by a local governmental or other Relevant Authority in the United Kingdom or elsewhere;

	Technical Adviser
	means the technical adviser to be appointed under the Technical Adviser's deed of appointment which shall (unless the Parties agree otherwise) be Fichtner Consulting Engineers Limited or such other party appointed from time to time on similar terms to those contained in the original Technical Advisers Deed of appointment;

	Technical Adviser's Appointment
	means the deed of appointment for the Technical Adviser in the form set out in Schedule 15 (Technical Adviser’s Appointment);

	Tender Costs
	means the reasonable and proper costs of the Authority incurred in carrying out the Tender Process and/or in connection with any calculation of the Estimated Fair Value of the Contract;

	Tender Process
	means the process by which the Authority requests tenders from any parties interested in entering into a New Contract, evaluates the responses from those interested parties and enters into a New Contract with a new service provider, in accordance with Clause 92.3 (Retendering Procedure);

	Tender Process Monitor
	has the meaning given in Clause 92.3.5 (Retendering Procedure);

	Termination Date
	means any date of early termination of this Contract in accordance with its terms;

	Termination Date Discount Rate
	means a discount rate expressed as [(1 + real base case project IRR + Gilt B – Gilt A)* (1+i) – 1] where:

	
	"real base case project IRR" is the real pre-tax Project IRR as set out in the Base Case;  

	
	"i" is the agreed assumed forecast rate of increase in the Inflation Index set out in the Contract which, for the avoidance of doubt, is equal to the Bank of England's prevailing long term inflation target;

	
	"Gilt A" is the real yield to maturity on a benchmark government Gilt instrument of the same maturity as the average life of the outstanding Senior Debt as shown in the Financial Model at Financial Close; and

	
	"Gilt B" is the real yield to maturity on a benchmark government Gilt instrument of the same maturity as the average life of the outstanding Senior Debt as shown in the Financial Model as on the date of Termination;

	Termination Sum
	means any compensation payable by the Authority to the Contractor on an early termination of the Contract under Part 5 (Termination) (excluding the Adjusted Highest Compliant Tender Price);  

	Third Contract Year
	means the period from 1st April 2009 until 31st March 2010;

	Third Party Consents
	means, in relation to any Adverse Right which would or might be interfered with by the carrying out of the Works or Services, the consent in writing of all Adjoining Owners entitled to or interested in the Adverse Right in question to either:-

	
	(a) the removal or diversion (whether temporarily or permanently) of the subject matter of the Adverse Right in question; or

	
	(b) the carrying out of the Works or Services notwithstanding such interference;

	
	such consent in each case to be on terms previously approved in writing by the Authority (such approval not to be unreasonably withheld or delayed);

	Third Party Income (or TPI)
	means income associated with the Project which the Contractor, the Operating Contractor and/or any Affiliate of the Contractor (but not the Landfill Contractor acting in that capacity) receives from any third party (other than the Authority under the Contract and other than the Contractor or the Operating Sub-Contractor or the Landfill Contractor acting in that capacity) derived (without double counting) from:

a) the sale of Recyclable Materials and IVC Acceptable Waste or Facility Residues;

b) Spare Capacity at the Facilities; and/or

c) (to the extent relevant) the sale of energy, fuel, steam or RDF

d) any Off Take Contract ;

calculated (and net of relevant costs) as provided in Section 11 of Schedule 26 (Payment Mechanism) and 

	
	Provided for the avoidance of doubt that Third Party Income shall not include:

(a) income derived from the Handling of Ad Hoc Waste;

(b) income derived under the Landfill Contract;

	Threshold Equity IRR
	XXXXXXXXXXXXXXXXX

	Tipping Away Deductions 
	has the meaning given in paragraph 10.27 (Table 8), Section 10 (Deductions) of Schedule 26 (Payment Mechanism);

	Title Deeds
	means all the deeds and documentation necessary to prove title to a Site;

	Title Defects
	means any of the matters listed in Part 4 of Schedule 9 (Sites and Property Agreements);

	Title Matters
	means the matters referred to in sub-paragraphs (a) to (e) of Clause 17.1.1.4;

	Tonnage Band
	means the Tonnage Bands specified in Table 1 set out in Section 3 (Tonnage Based Element) of the Payment Mechanism;

	Tonnage Bands
	has the meaning given in Section 3 (Tonnage Based Element) of Schedule 26 (Payment Mechanism);

	Tonnage Based Element
	means the T element of the AUC as described in Section 3 of Schedule 26 (Payment Mechanism);

	Tradable Landfill Allowances
	means any landfill allowances authorising the sending of Biodegradable Municipal Waste to Landfill introduced pursuant to the Waste Emissions and Trading Act 2003 or any similar allowance or permit to Landfill Waste introduced by any other Legislation;

	Transfer Note
	means a document issued pursuant to section 34 of the Environmental Protection Act 1990 (the Duty of Care) which records the passing of waste between parties;

	Transfer Station
	means a Delivery Point or Contingency Delivery Point where Waste may be Received by the Contractor;

	Transferred Equipment
	means the moveable plant and equipment and any other items which are transferred to the Contractor by the Authority in accordance with Clause 50 (Equipment);  

	Transitional Period
	means the period from the Initial Services Commencement Date to the Initial Acceptance Date;

	Unavailable/Unavailability 
	means that a Facility is at the relevant time unavailable for the reception of Contract Waste (including MBT Unavailability) as further defined in Schedule 20 (Availability);

	Unavailability Deductions
	has the meaning given in Section 10 (Deductions) of Schedule 26 (Payment Mechanism);

	Unavailability Period
	has the meaning given to it in Section 10 of Schedule 26 (Payment Mechanism);

	Unavailability Period
	means:

	
	(a) in respect of Delivery Points, the period specified in paragraph 10.14 of Section 10 (Deductions) of the Payment Mechanism;

(b) in respect of HWRCs the period specified in paragraph 10.16 of Section 10 (Deductions) of the Payment Mechanism;

(c) in respect of MBT Unavailability the period specified in paragraph 10.21 of Section 10 (Deductions) of the Payment Mechanism; and

(d) for the purposes of calculating Tipping Away Deductions the period specified in paragraph 10.26 of Section 10 of the Payment Mechanism;

	Underlease
	means an underlease of an Existing Authority Leasehold Site or (as the case may be) a lease of a Replacement Authority HWRC Site and in substantially the form previously agreed set out in Part 2 of Schedule 9 (Sites and Property Agreements);

	Uninsurable
	means in relation to a risk, either that:

	
	(a) insurance is not available to the Contractor in respect of the Project in the worldwide insurance market with reputable insurers of good standing in respect of that risk; or

	
	(b) the insurance premium payable for insuring that risk is at such a level that the risk is not generally being insured against in the worldwide insurance market with reputable insurers of good standing by contractors in the United Kingdom;

	Unitary Charge Adjustment Protocol
	means the protocol set out at Schedule 39 (Unitary Charge Adjustment Protocol);

	Unsatisfactory IVC Planning Condition
	means a condition or other obligation in a Planning Permission relating to the IVC Facility consisting of one or more of the following:

	
	(a) a requirement to obtain the agreement of a third party in respect of land outside the IVC Site; and/or 

	
	(b) a requirement to carry out Off-Site Works; 

	
	(c) a requirement which has a material adverse effect on the Contractor's ability to carry out its obligations under this Contract because:

	
	(i) prevents the IVC Facility from being operational by way of receipt of Contract Waste at least 15 hours a day, 6 days a week; 

	
	(ii) restricts the number of waste carrying vehicle movements to and from the IVC Facility as applicable to less than those specified in the IVC Planning Application;

	
	(iii) requires that any Contract Waste will be delivered otherwise than by road going vehicles alone;

	
	(iv) restricts the hours of delivery of Contract Waste to the IVC Site  (as applicable) to otherwise than as set out in Method Statement 4.1(b) (In-Vessel Composting) of the Contractor's Proposals;

	
	(v) causes the Contractor to be in breach of the Waste Management Licence in respect of the IVC Facility;

	
	(vi) prevents waste which is similar in type to Contract Waste being processed at the IVC Facility;

	
	(d) a requirement which would cause a material delay or unforeseen material additional costs to the Project.

	Unsatisfactory PPC Condition
	means a condition or other obligation in a PPC Permit which:

	
	(a) is more materially onerous than or requires additional expenditure to be incurred (by reference to the Base Case) from those conditions or obligations that are contemplated by the relevant application for the PPC Permit;

	
	(b) is not feasible technically or would cause a material delay or unforeseen material additional costs to the Project;

	
	(c) would materially and adversely change the nature of the Project (including its risk profile); 

	
	(d) would materially and adversely affect the Contractor's ability to comply with its obligations under this Contract including without limitation the Contract Targets; and/or

	
	(e) would require a modified or further Planning Permission compared to the MBT Satisfactory Planning Permission;

	Unsatisfactory PPC Permit
	means a PPC Permit in respect of the MBT Facility which is not a Satisfactory PPC Permit;

	Unsatisfactory WML Condition
	means a condition or other obligation in or limitation or restriction in scope of a Waste Management Licence which:

	
	(a) is not feasible technically or would cause a material delay or unforeseen material additional costs to the Project;

	
	(b) would materially and adversely change the nature of the Project (including its risk profile); 

	
	(c) would materially and adversely affect the Contractor's ability to comply with its obligations under this Contract including without limitation its ability to make any Site Available, to meet the Service Standards, to comply with the Contract Targets; and/or

	
	(d) would require a modified or further Planning Permission;

	VAT
	means any Value Added Taxes;

	Warning Notice
	means a notice served under Clause 88.1 (Termination for Persistent Breach);

	Waste
	means as defined in section 75 of the EPA;

	Waste Consultant
	Means as defined in paragraph 1.8 of Schedule 25 (Organic Fraction Measurement Protocol);

	Waste Disposal Authority (WDA)
	means a Waste Disposal Authority as defined by Section 30 of the EPA;

	Waste Law List
	means the list of pending Legislation and Guidance set out in Schedule 31 (Waste Law List);  .

	Waste Management Licence
	means all statutory permissions, authorisations, licences and similar forms of instrument required under the Environmental Protection Act 1990 and any other Legislation governing the acceptance, treatment, keeping deposit and disposal of waste;

	Waterbeach Site
	means the site known as Waste Management Park, Ely Road, Waterbeach CB5 9PG as registered at the Land Registry under title number CB265431 and comprised in a deed of exchange dated 14 March 1984 between (1) M Dickerson and (2) Donarbon Limited;

	WCA
	means a Waste Collection Authority as defined by Section 30 of the EPA within the Authority’s Area;

	WCA Administrative Area
	means the administrative areas of each of the WCAs as at the Contract Commencement Date identified in Schedule 38 (Administrative Areas);

	WCA Baseline
	means in respect of each WCA those parameters governing the collection of Waste set out in Schedule 23 (WCA Baseline) including without limitation:-

	
	a) bring bank arrangements;

b) kerbside collection frequencies and methodology;

c) types of wastes collected;

	
	d) quantum and range of collection containers;

e) WCA Commercial Waste Collection;

f) where applicable tonnage levels; 

	WCA Claims
	means any claim by any WCA arising from the consequences of the failure by the Contractor to make any Delivery Point Available, any failure to comply with the Contract Targets or otherwise achieve the Service Standards;

	WCA Commercial Waste Collection
	means in respect of each WCA those parameters for the collection of Commercial Waste set out in Schedule 23 (WCA Retained Waste and Baseline) including without limitation:

	
	a) Collection frequencies and methodology and pricing arrangements;

	
	b) Maximum tonnages to be collected;

	
	c) Types of Commercial Waste collected; 

	WCA Retained Waste 
	means such tonnages of Waste (which would if Received by the Contractor amount to Contract Waste) which is generated by the activities carried out as set out in the WCA Baseline and which the WCAs withhold from this Project for Handling (i.e such Waste is in fact withheld by the WCAs for their own recycling and is not delivered to the Delivery Points for Handling by the Contractor);

	WEEE
	means waste electrical and electronic equipment as defined in The Waste Electrical and Electronic Equipment Regulations 2006;

	WEEE Authority Change
	means an Authority Change to be issued and confirmed by the Authority pursuant to Clause 107.29 (WEEE Authority Change);

	WEEE Baseline Assumptions
	means the following assumptions:

(i) that no account has been taken of the impact of the WEEE Regulations (or the manner of implementing WEEE Regulations in the Administrative Area) (which is deemed not to be foreseeable as at the Contract Commencement Date) in the Contractor's Base Case including without limitation in relation to TPI assumptions and the Mass Balance Model;

(ii) that WEEE is Contract Waste to which Clause 44.1 applies and would if Received (save where it is Ad Hoc Waste) result in payment of Tonnage Based Element under the Payment Mechanism;

(iii) that the Contractor is not required to upgrade any Facility so that it can be designated as a Designated Collection Facility (including any amendment to the relevant Waste Management Licence);

(iv) that the Contractor is not required to operate any Facility as a Designated Collection Facility;

(v) that no Contractor or Contractor Related Party is required to enter into any contractual arrangement with any Operator of a Scheme;

(vi) that it has been assumed that the tonnages shown in the Mass Balance Model as at the Contract Commencement Date for ferrous and non ferrous materials will be received by the Contractor at HWRC Sites as a minimum and that ferrous and non ferrous materials will not be diverted from HWRCs as a result of the WEEE Regulations (including without limitation the manner of their implementation);

	WEEE Directive
	means Directive 2002/96/EC on Waste Electrical and Electronic Equipment and Directive 2003/108/EC – Amending Directive 2002/96/EC on Waste Electrical and Electronic Equipment;

	WEEE Regulations
	means subject to Clause 2.1.5 (Interpretation) the WEEE Directive, the Waste Electrical and Electronic Equipment Regulations 2006 and the Waste Electrical and Electronic Equipment (Waste Management Licencing) (England and Wales) Regulations 2006;

	Wisbech HWRC Underlease Plan  
	means the plan contained in Part 1 of Schedule 9;

	Wisbech Supplemental Lease Plan 
	means the plan contained in Part 1 of Schedule 9;

	Wisbech Surrender Plan 
	 means the plan contained in Part 1 of Schedule 9;

	WML Subsistence Fees
	means all fees, charges and costs payable to the Environment Agency whether annually or as a one off payment for the obtaining and maintenance of a Waste Management Licence for each HWRC Site (from time to time) and, subject to the March Trigger Date having occurred, the March WTS;

	Works
	means the works to be undertaken by the Contractor to design and build and equip the Facilities in order to enable the Services to be provided pursuant to this Contract;

	Works Commencement Date
	means the date on which the relevant Works commence; 

	Works Period
	means the period commencing on the Contract Commencement Date and ending in respect of each Facility on the date that the Facility is Accepted;

	Works Programme
	means the Contractor’s proposed programmes for carrying out the Works as set out in Schedule 13 (Works Programme) as amended from time to time in accordance with the terms of this Contract;

	Year
	means the 12 month period from and including a day to (but not including) the day bearing the same number in the same month of the following year (or, in the case only of a period commencing on 29 February, ending on the next following 28 February);
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